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TEOPETUKO-IPUKJIAAHI ACIIEKTU OCKAPXEHHSA
HOBIAOMJIEHHA PO MIAO3PY

VY crarTi po3mIANAOTECS TEOPETUKO-TIPUKIIAHI ACTIeKTH OCKAPKCHHS IMOBiIOM-
JICHHS PO Mi103py. Ha mijcrasi aHaizy 3akoHOIABCTBA, MaTepialliB Cy4acHOi CyJ0BOi
MPAKTUKH, HAYKOBUX PO3POOOK y raiy3i KpUMIHAJIBHOTO MPOLIECY aBTOP MPHUXOAUTH
JI0 BUCHOBKY, 110 CJi/14i Cy/AJI MiJl Yac BCTAHOBJICHHs MOPYIIEHb Mpolecy (MOpsAKY)
30iICHEHHS TOB1IOMJICHHS [TPO MiZ03py Ta/ado 3a BiICYTHOCTI 000B’ I3KOBUX €JIeMEH-
TiB TOBIIOMJICHHS TIPO MiJ03pY ITOBHHHI 3aCTOCOBYBaTH €(EKTHBHUIA CIOCIO 3axH-
CTy TIpaB Cy0’€KTa, IO TOaB CKApry. 32 YMOBU PO3IIISTY CKAPTH IOMO CKACYBAHHS
MTOBIIOMJICHHS TIPO TI1J103pY, 110 3[IiiiCHEHa Y TIPOBaKeHHI, 3apeecTpoBaHoMy B €PJ[P
1o 15 Gepesns 2018 poky, Takuii criocid BOAYa€ThCs B 33]J0BUTBHEHHI BUMOT CKapiK-
HHKa B YaCTHHI MMOKJIAJaHHs HA CITII0ro abo MpoKypopa 3000B’sI3aHHS BUMHUTHU il
mozo BukmoueHHs 3 EPJIP BimomMocTeil mpo MoBiIOMICHHS PO MiI03py.

Knrouosi cnosa: €ounuii peecmp 00Cy008ux po3ciioysats, niocmasu, nogioom-
JIeHHA NPo Ni003py, Nid03PIo6anull, ckapad, CLiodull cyoos, cy008a NPaKmuKd.

B craTbe paccMaTpuBarOTCsl TEOPETHUKO-IIPUKIIATHBIC aCTICKTHI 00)KAIOBAHHS YBE-
JIOMIICHHSI O TIOHO3peHNH. Ha OCHOBaHWH aHalM3a 3aKOHOIATENFCTBA, MATCPHAIOB
COBPEMEHHOM CyneOHOW TPaKTHKH, HAYYHBIX pa3pabOTOK B OTPACIH YTOJIOBHOTO
IpoIiecca aBTop MPUXOANUT K BBIBOAY, YTO CIICACTBCHHBIC CYIBH NP YCTAHOBICHUU
HapymeHud nporiecca (MOpsIka) YBEIOMIICHHUS O TIOAO3PCHUN W/MIH OTCYTCTBHUU
00s13aTeIbHBIX 3JIEMEHTOB B YBEIOMJICHHH O TIOI03PEHHUHU KaK MPOIIECCYabHOM aKTe
JIOJDKHBI IPUMEHSTH 3PGEKTUBHBIN CIIOCOO 3alUTHI MPpaB CyObeKTa 00’KaTOBaHMSL.
[pu ycnoBuu paccMOTpEHUs! MOJOOHOM jKaIo00bl B paMKaxX YrOJOBHOTO ITPOH3BOJI-
CTBa, CBEJICHUS O KOTOPOM BHECEHBI B EAMHBIN peecTp A0CYIeOHBIX pacciieIOBaHUIA
no 15 mapra 2018 rona, TakuM crmocoO0M 3alUThl CYUTACTCS YIOBICTBOPEHHUE TPe-
OOBaHUI UCTIIA B YACTH BO3JIOXKCHUS HA CIICIOBATEIS WM IPOKYPOpa 00s13aTeIbCTBA
COBEPIINTH JEHCTBHS OTHOCUTEIBHO MCKITIOUeHMs U3 Peectpa cBeneHuit o cocras-
JICHHOM YBEIOMIICHHUH O TIOIO3PCHUH.

Kntuesvie cnosa: Eounviii peecmp 00cy0eOHbIX pacciedo8anull, OCHOBAHUS,
VBeOOMAEHUE O NOOO3PeHUl, N0003pesaemblil, KHcanioba, ciedCmeeHHbIl Cyobs, Cy-
0eOHAA NPAKMUKA.

The article discusses the theoretical and applied aspects of the implementation by
the party of the defense of the right to appeal the notice of suspicion. Based on the anal-
ysis of legislation, materials of modern judicial practice, scientific developments in the
field of criminal proceedings, the author comes to the following conclusions: 1) if the
investigating judge found violations committed by the investigator or prosecutor when
making a notice of suspicion, including the absence of mandatory elements of a notice
of suspicion, then an effective way of protecting the rights of the subject of appeal must
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be applied; 2) when considering such a complaint in a criminal proceeding entered into
the Unified Registry of Pre-Trial Investigations before March 15, 2018, the effective
method of protection is to satisfy the claimant’s requirements regarding the obligation
to exclude from the Registry information about the notification of suspicion.

Key words: Unified Register of Pre-Trial Investigations, grounds, notification of
suspicion, suspect, complaint, investigative judge, judicial practice.

Beryn. CywacHoi0 TEHAGHINIE€I0 3aKOHOTBOPYOCTI CTajO TMOCTIHHE PO3MHUpPEHHS chepu
CYJIOBOTO KOHTPOJIIO III0/I0 3aKOHHOCTI Ta OOTPYHTOBAHOCTI PillleHb, K1 OYJIN NPUITHATI OCAT0BH-
MU Ta CIIy)K00BUMH 0CO0aMU JiepxaBHUX opraHis. Tomy B >k0oBTHI 2017 poKy 3 METOIO BIOCKOHA-
JIeHHsI 3a0€3Me4YeHHs] JOTPUMAaHHS [IPaB YYaCHUKIB KPUMIHAJIbHOTO MPOBAKEHHS Ta 1HIIMX OCi0
ITiJT 9ac 3JIHCHEHHS JOCY0BOIO PO3CIiyBaHHS 3aKOHOJIABellb JOTOBHUB YacTuHy | crarti 303
KpuminansHOTO NporiecyansHoro kogekcy Ykpaian (nani — KIIK Yipainw) myakrom 10. 3rigHo i3
UM JOTIOBHEHHSM Ha JJOCYIOBOMY ITPOBAKEHHI ITiT03PIOBAaHAM, HOTO 3aXHCHIKOM YU 3aKOHHUM
MPEJICTABHUKOM MOXKYTh OyTH OCKap>KeH1 IMOBLIOMIICHHS CJIITYOT0, TIPOKYpOpa PO MiA03py, ajie
TTICITSE CTUTMBY OJTHOTO MICSIIS 3 JIHS TIOBIIOMJICHHSI 0CO01 TIPO MMi103py Y BAMHEHHI KPUMiHAIBHOTO
MPOCTYTIKY 200 JBOX MICSIIB i3 JHA MOBIZOMIICHHS 0c00i MPO Mi03py Y BUMHEHHI 3JI0YHMHY Ta
HE MI3HIIIE 3aKPUTTS IPOKYPOPOM KPUMIHAIBHOTO MPOBAKEHHS 200 3BEPHEHHS JI0 Cy/Y 13 00BU-
HyBaJIbHUM akToM [1].

[MuTanHs KpUMiHAJIBHO-TIPOLIECYATBHOI perilaMeHTallii ITOB1JOMIICHHS PO Mi03py 10CTaT-
HBO 3MiCTOBHO BUCBiTiIeH] B poboTax FO.I1. Anenina, [.B. I'nosrok, JI./1. Hixidoposa, LT IBactok,
M.A. Iloropeuskoro, A.P. Tymansuna, O.}O. TarapoBa Ta 6ararb0x iHIINX HAYKOBIIIB Ta MPAKTHU-
KiB. YTiM, IIpaKTHKa 3aCTOCYBaHHS HOBeNU KpHMIHAIBHOTO MPOIECYyaTbHOTO KOACKCY YKpaiHH
(mam — KIIK Ykpaiau) 1010 oCKap»KeHHs MOBIJIOMIICHHS PO MI03py BUMAarae W BiIMOBITHUX
HOBHX TEOPETUYHUX PO3POOOK 13 €] TEMATHKH.

IMocranoBka 3aBaaHHsi. MeTOIO CTaTTi € BU3HAYCHHS TCOPETHKO-TIPUKIATHUX ACIICKTIB
OCKap KEeHHSI TIOBIJJOMJICHHS TIPO MiJI03DY.

PesynbTaTn pocaigxenHs. OgHi€I0 3 OCHOBHUX O3HAK MPABOBOI AEp>KaBH € MOXIIHMBICTh
OCKap>KCHHS B CyAl pillleHb, Ailf 41 Oe3AiAIbHOCTI IepKABHUX OpraHiB. Taky rapaHTio JOTpHUMaH-
Hsl IpaB Ta CBOOO JIIONMHU 3aKpiruieHo y cT. 55 Koncturyuii Ykpainu Ta 4ncieHHuX HopMax Ipo-
LeCyaJIbHOIO TpaBa, MOPYIIEHHS SKUX MOBUHHO MPU3BOAUTHU JI0 BUSHAHHS PIILIEHHS JEP>KaBHOTO
OpraHy He3aKOHHHM Ta/a00 HEOOTPYHTOBAHUM. Y TiM,yB KOHTEKCTI HAIIIOTO IPEIMETa TOCHTiIKEH-
Hs HE BCI TTOBIJIOMJICHHS TIPO IT1J103pY MOXKYTh OyTH OCKap eHi.

BinmosinHo 1o § 2 nyHkty 4 IIpuKkiHIIEBUX MOJIOKEeHb 3akoHy Ykpainu «[Ipo BHeceHHs
3MiH J10 ['0cTomapchKoro mporecyanbHoro kKojekey Yikpainu, [LIuBiibHOTO mpoiiecyanbHOro KOoJaeK-
cy Ykpainu, Kojekcy ajiMiHICTpaTHBHOTO CYJIOUYMHCTBA YKpPaiHU Ta 1HIIUX 3aKOHOJABYMX aAKTiB)»
BiJ1 3 oBTHs 2017 poKy MOJIOKEHHS 100 MOKIMBOCTI OCKapKyBaTH MOB1IOMIICHHS PO MiA03pY
BBOJISITHCS B IO U€pe3 TPU MicALli Micast HAOpaHHS YHHHOCTI ITUM 3aKOHOM Ta HE MalOTh 3BOPOT-
HBOI Aii B yaci, a TaKO)K BOHH 3aCTOCOBYIOTBCS /10 CIIPaB, 3a SKUMHU BiJOMOCTI PO KpUMiHAJIbHE
MIPaBONOPYLICHHS BHECEH1 B €IMHMI peecTp HOCYI0BUX po3ciinyBanb (fani — €PIP) micns BBe-
JeHHA B Jit0 IMX 3MiH. Bka3auuii 3akon HaOpaB uuHHOCTI 15 rpyauas 2017 poky. To6To B npoueci
(opMaTbHOT OLIHKY JIF0Y0i HOPMH BHUXOAUTb, IO CY[UISL, OTPUMABIIN CKapry Ha MOBiJOMIICHHS
PO MiJ103py, sike OyJI0 3/1iiCHEHO Y cripaBax, BHeceHuX 10 €PJIP no 15 6epesns 2018 poky (TodTO
TICIISE CIUTMBY TPHOX MICSIIIB 13 JaT HAOpaHHS YMHHOCTI BIIIMOBIHOTO 3aKOHY), ITOBUHEH BiJIMO-
BUTH CKapKHUKY y BIJKPUTTI MPOBAPKCHHS 32 TAKOIO CKaproro. Apke 3rigHo i3 4. 4 ct. 304 KIIK
VYkpainu crmiguuil Cymjs, cy/Jl BiIMOBJISIE Y BIIKPUTTI MPOBAPKEHHS JIMIIE B pasi, SKIIO cKapra
MoJIaHa Ha PINICHHS, JIit0 YK Oe3isIIbHICTD CIITY0T0, IPOKYpOpa, IO He MiJIArae 0CKapKEeHHIO.

VYTim, BUXOJS1UH 3 aHAII3Yy MaTepialiB, HasBHUX cTaHoM Ha | rpynus 2018 poky B € auHOMY
peecTpi cyA0BUX pillieHb, MU MO’KEMO KOHCTAaTyBaTH MPO HEOJAHO3HAYHY CYJOBY MPAKTUKY Y BHUPI-
1eHHi noAioHoro nutanus. [IpoBakeHHs 32 TAKMMH CKapraMi BiAKPHUBAIOTHCS, BOHH 33/10BOJIb-
HSIOThCS, a00 B 3aJIOBOJICHHI BUMOT CKapKHHKa BiIMOBISIOTH. Tak, 7 mucromama 2018 poky
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criguunii cyaas KisepriBcbkoro paiionHoro cyny BomuHCbkoi 067acTi B 3a0BOJNICHHI CKapru 3a-
XMCHHUKA II0JI0 CKACyBaHHS JIEKIJIbKOX MOBIJOMIIEHB PO mifo3py (Bix 9 cepmus 2017 poky, 27 Be-
pecus 2017 poky, 16 nuctonana 2017 poky ta 24 ciunsg 2018 poky), CKiIaleHUX y KpUMiHAIbHOMY
MpoBaKeHHI, BHeceHoMY 710 €P/IP 4 TpaBHs 2017 poKy, BIIMOBHB 3 JICKiJIbKOX Ti/ICTaB:

1) mpaBo Ha ocKap KEeHHS ITiTO3pH B Ii103proBaHoi 0ocobu O. Ta HOTo 3aXHCHUKA HE BHHUKIIO,
0 OB’ 5I3aHO 13 YacoM HaOpaHHs YnHHOCTI BHeceHuX 3MiH 1o KITK Vkpainu (1. 10 ct. 303) Ta
4acoM BHECEHHs Bijomocteit 1o €PJIP mpo BunHeHnit 3mounH (10 15 6epesnst 2018 poxy);

2) mig gac CyZOBOTO KOHTPOJIIO HE MO)KHA OILIHWTH NPaBIIBHICTH KBamiikarii miif mia-
03pIOBaHOI 0COOM, AOCTATHICTH JOKA3iB JUIS CKJIAJAHHS MOBIIOMIICHHS PO TiJ03pY; BPaxoBy-
104 npakThKy €Bponeiickkoro Cyny 3 mpas momunn («Heunnopyk, Monkano npotn Vipainm»
Ne42310/04 Bin 21 kBitHa 2011 poky, «Dokc, Kemn6emn i Xaptii nporu CrnonyueHoro Kopomis-
ctBa» NeNel12244/86,12245/86, 12383/86 Bin 30 cepriast 1990 poky, «Mroppeii mpotu CrionydeHo-
ro Kopomnisctay Nel14310/88 Bix 28 sxoBTHs 1994 poky Ta iH.; TepMiH «OOTPYHTOBaHA MiI03pay
o3Havae, Mo iCHyITh (akTu ado iH(popMallis, sIKi MOKYTh MEPEKOHATH 00’ €KTMBHOTO CIIOCTEPi-
raJya B TOMY, II0 0c00a, PO SIKy HAETHhCS, MOIIIa BUMHUTH 1€ MIPABOTIOPYIICHHS ), TOXK IIi TUTAHHS
MTOBUHEH BUPINIYBATH CYyJ TMiJT 4ac PO3IVISTY KPUMIHAIBLHOTO MTPOBAKSHHS 110 CyTi, a HEe IiJ| Yac
JIOCYZIOBOTO CITIJICTBA B KOHTEKCT1 OCKapKEHHS MOB1IOMIICHHS ITPO T1103py [2].

B ixmiit YxBauni ciiggoro cyaai, MOCTaHOBJIEHIH y pe3ysbTaTi po3IIsLy cKapru Ha Oe3i-
SUTBHICTh TIPOKYpOpa Y KPUMiHAIBHOMY ITPOBA/UKEHHI Ta 3000B’sA3aHHS BUMHUTH IEBHI Aii, 110
CTOCYIOThCs cripaBH, BHeceHoi o €PIIP 22 Bepecust 2017 poky, cyaas YepBoHO3aBOJACHKOTO pa-
HWOHHOTO Cyy M. XapKoBa MPUHIIOB 10 BACHOBKY, 1110 ()aKTHYHO LI CKapra CTOCYEThCS OCKapKeH-
Hs TIOBIJJOMJICHHS NP0 MiI03pY, Ta y 3B A3KY 3 THUM, L0 MPaBO OCKApKEHHS MiJO3pH B 3asBHUKA
HE BHHUKIIO Yepe3 JaTy BHeceHHs iHpopmarii 1o €PJIP, ckapry moTpiOHO NOBEPHYTH CKApKHUKY
0e3 po3nsny [3].

AHAJIOT1YHI IPAKTUKH OCKAPKEHHS TTOBIJOMJICHHS PO MiA03py Ha mifacTaBim.1. 4. 1 ct. 303
KIIK Ykpainu (111010 MOKIMBOCTI OCKapyKeHHS Oe3IisUTbHOCTI CIITIOTO, TPOKYpOpa) MaJid MicIie
1 10 BCTYIly aHaJIi30BaHO1 3aKOHO/IABYO1 HOBEJIH B JIit0. BTim, cimigi cymi, 3Bakarodn Ha TOH 4ac
Ha BIACYTHICTBH NMpPsIMOI BKA3iBKM B 3aKOHI IIOJI0 MEX Ta MPOLETYPH OCKAPKECHHS MOBIJOMICHHS
PO MiZ03pY, KePyBaIUCh 3MicTOM nojokeHb rmasu 22 KITK Ykpainu moao npouexypH nosigom-
JICHHA TIPO MiJI03py, @ ToMy 110 15 6epesns 2018 poky B mpakTHIli Cy1y 3yCTpidaroTh HEMOOJUHOKI
BUIIAJKH 33710BOJIEHHsI TakuX ckapr. Tak, 11 ciuns 2016 poky ciiguunii cyns PiBeHCHKOT0O MiCHKOTO
cyny PiBeHCHKOI 00MacTi, pO3IISIHYBIIHN CKapry aJBOKaTa MO0 HE3MIMCHEHHS CITINM Hil 010
BPYYCHHSI ITOBIJIOMJICHHS TIPO Ii03pY, 3000B’s13as1a CIIiqU9oro ado MpOoLecyalbHOrO IPOKypopa
BUMHHUTH JIii 1110/10 BUKItOUYeHHs 3 €PJIP BijioMOCTeH 13 KpUMIHAIBHOTO MPOBAKEHHS PO OTO0-
JIOMIeHHS T1103pH 0co0i. Cimiiunii Cyist OOTPYHTYBaB CBOE PIllICHHS MOPYIICHHSM CJTITYAM TPO-
[eCyaabHUX HOPM IIOJI0 BPYUYEHHsI TIOBIJOMIICHHS PO MiA03pY: MOBIIOMIICHHS TIPO TiI03DY, SIKE
BpyueHO 3 mopymmeHHIM BUMOT cT. 278 KIIK Ykpaiau Opaty mizo3proBaHOro, He MiCTUTH IOTO-
JUKCHHS TPOKYpopa Ta HOro MiAMuCy, MOBHUX aHKETHUX JIAHMX IT1iI03PIOBAHOTO, 3MICTY MiJI03pH,
CTUCJIOTO BUKIAAY (PaKTHUHMX OOCTABUH KPUMIHAJIBHOTO MPABONOPYIICHHS, Y BUMHEHHI SIKOTO
M1JJ03PIOETHCST 0c00a, B TOMY YHCII 3a3HAa4€HHS 4acy, MIiCIsl HOro BUMHEHHS, @ TAKOXK 1HIIUX CYT-
TEBUX OOCTaBHH, BIJIOMHX HA MOMEHT IOBIIOMJICHHsI Ipo mino3py. Kpim Toro, mimo3proBaHoMy
HE p03’sICHEHO HOro mpoliecyalibHi npasa [4].

Ha sxanb, chorojHi B oiOHIN cUTyaIlli CKIaJaHHsI TOBIIOMIICHHS ITPO TI03py B CIIpaBax,
mo 3apeectpoBani B €CPJIP o 15 6epesns 2018 poky, migo3proBaHuil, HOro 3aXUCHUK Y1 3aKOHHUH
MPEJICTABHHK M030aBJICHI paBa OCKap»KyBaTH TOBIJOMJICHHS CJI1T40T0, IPOKYpopa Mpo Mif03py
a00 MOBIZTOMJICHHS TIPO 3MiHY paHillle OBiJOMIICHOT MiA03pH. | 1e He MOYKHA BBayKaTH y MPaBOBil
Jiep>kaBi HOPMaJIBHOIO MIPAKTHKOIO.

[Tonoxenns 4. 2 c1. 8 KIIK Ykpainu 3000B’3yI0Th CyH, TPOKypaTypy, OpraHu J0CYI0BOTO
poO3cIigyBaHHs i 4ac 3M1HCHEHHS KPUMIHAIBHOTO MPOBAKEHHS 3aCTOCOBYBATH MPUHIIMII Bep-
XOBCHCTBA IPaBa 3 ypaxyBaHHSIM CYIOBOI IPAKTUKUA €BPOIEHCHKOTO CYIy 3 MPaB JIOIMHU, STKUH
Jiie Ha ocHOB1 KOHBEHIIIT PO 3aXUCT MpaB JFOIUHK 1 OCHOBOIIOJIOXKHHUX ¢B0OO/ (1am — KoHBeHitis),
IO CTaja YacTHHOIO HAIliOHAIFHOTO 3aKOHOAaBCTBA. [IprHIMIT BepXOBEeHCTBA MpaBa nependayac,
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110 0co0a MoBUHHA OyTH 3aXUILCHA BiJl CBaBULIA Cy0’€KTiB BIaJHUX MOBHOBAXKEHb, TOOTO BTPY-
YaHHA Cy0’ €KTiB BJIaJHUX [IOBHOBAXKEHb Ma€ OyTH MiJ1aHO €()eKTUBHOMY CyIOBOMY KOHTPOJIIO.

V¥ crarti 13 KoHBeHI1ii BCTaHOBITIOETHCSI, IO KOXKEH, UM IpaBa Ta cBoOOAM, Bu3HaHi B KoH-
BeHIIi1, OyJI0 TOpyIIeHo, Mae PaBo Ha e(PEKTHBHUH 3aCi0 IOPUANIHOTO 3aXHCTY B HAIIOHATHHOMY
OpraHi, HaBiTh SKIIO TaKe MOPYIICHHs OyJI0 BUYMHEHE 0coOaMH, sIKi 3MIHCHIOBAIN CBOI odiminHi
MMOBHOB&KEHHS. Y pillieHHI €BPOTEHCHKOro Cyay 3 npaB JtonauHu Bia 19 mucronaxy 2009 poky
y crpagi «KaOymoB nmpotu Ykpainuy BKa3aHo, o MeToro KOHBEHIIIT € 3aXUCT He TEOPSTUIHHX Ta
LTFO30pHUX TIPaB, a MPaB MPAKTHYHKUX Ta e(DEKTUBHUX.

Crarts 24 KIIK Ykpainu rapanTye KO)KHOMY MPaBO Ha OCKApKEHHS MPOIECYaIbHUX Pi-
IIeHb, il YU 0e3/1sITLHOCTI CYAY, CITITY0TO CYIIi, MPOKYpOpa, CIIiY0T0 B MOPSAIKY, Iepe10adeHo-
My KIIK Ykpainu. Pimennsam Koncturyniitnoro Cyny Yipainu Big 12 xBitHs 2012 poky y crpasi
3a KOHCTUTYLIMHUM 3BEpHEHHSM rpomajsHuHa TposiHa AxToHa [laBnoBuua mono odimiiHoro
TIyMaueHHs1 TONOXKeHb cTaTTi 24 KoHcrutymii Ykpainu (crpaBa mpo piBHICTH CTOPIH CYZOBOTO
IpoIlecy) BU3HAHO, IO KOXKCH, TOOTO TPOMAaIsSHUH YKpaiHH, iHO3eMellb, 0coba 0e3 rpoMasH-
CTBa, Ma€ TapaHTOBaHI Jep)KaBOI PIBHI MpaBa Ha 3aXUCT MPaB 1 CBOOOA Y CyJ0BOMY MOPSIAKY Ta
Ha y9acTb y PO3IIISAAL CBOET CIIPaBU Y BH3HAUCHOMY IIPOICCYaTbHAM 3aKOHOM TOPSIKY B CyAax
yCiX IOPUCIUKITIHN, crieriami3amiii Ta iHCTaHIii [S].

VYpaxoByroun HaBeeHE, BBAYKAEMO, III0 32 YMOBHU PO3IIISLY CKapry 00 CKACyBaHHS MOBi-
JIOMJICHHS TIPO MiJI03py, IO 3/iliCHEHa y MpoBapKeHHI, iH(opMmarlis npo sike BHeceHa 10 €PIIP
10 15 Gepesnst 2018 poky, ciiguuii cyaas MOBUHEH BiIKPUTH MPOBAKCHHS 32 CKaproro Ta 3Aiic-
HUTH 11 posrsia. [1ig yac miaTBepyKeHHs JOBOJIB CKapyKHUKA 11010 HE3aKOHHOCTI Ta HEOOIpyH-
TOBAHOCTI MOBIOMIICHHS TIPO IiJ03PY — 3aCTOCYBaTh €(DEKTHBHI CIIOCOOM 3aXHCTy IpaB 0codwu,
SIKY TIOB1JIOMJICHO TPO Mi03pY.

STk pUKIIa]] BAPTO HABECTH YXBaJTy ClTiauoro cyti [onociiBebkoro paiioHHOTO cyay M. Kuepa
Bij 12 kBiTHs 2018 pOKYy, 110 OyTa OCTAaHOBIICHA B PE3YJIBTATI PO3IIISTY CKaprH aJJBOKaTa B iHTEpecax
CBOTO ITiA3aXMCHOTO II0/I0 TIOHOBJICHHS CTPOKY OCKap KEHHS ITOBITOMIICHHS TIPO MiI03pY, CKaCyBaH-
HSI TTOBITOMIIEHHS TIPO IT1103pY Ta 3000B’SI3aHHSI CJTiTIOTO/TIPOIIECYATFHOTO TPOKYPOPa BAMHUTH il
o0 BukIIoueHHs 3 €PJIP BimoMocTelt mpo ckiafaaHHs MOBiIOMIICHHS PO Mi03pY B KPUMiHAIb-
HOMY TIPOBAJPKeHHI, 3apeecTpoBaHomMy B €P/IP 20 rpynust 2012 poxy [6]. ¥V cynoBomy 3acigaHHi
OyJi0 BCTAHOBJICHO, 1110 B MaTepiaiax KpUMiHAJILHOTO MPOBAKEHHS MiCTUTBHCS JIMIIE MPOEKT IMOBi-
JOMIICHHS TIPO IiJI03pY, B AKOMY HE BKa3aHO JIaTy WOTO CKJIaJaHHs, [paBa MiJJO3PIOBAHOI0; aHKETHI
BIZIOMOCTI TIPO MicCIle HapOPKCHHSI Ta MPOKUBAHHS OCOOM 3a3HAYCHI HETIPABUIIBHO, & TAKOK HEMAE
MATBEPPKEHHS TIOTO/KEHHS ITOBIOMIICHHS TIPO MMiI03py 3 MpoKypopoM. Tok 3a Takux 0OCTaBUH
CIIYUH CYIUIS TPUXOJMTH JIO BUCHOBKY, 1110 JIAHWH TIPOEKT TOBIIOMIICHHS TPO M1I03PYy HE MICTHTh
BijomocTei, nependauenux ct. 277 KIIK Ykpainu, a ToMy He MOxke OyTH MPEMETOM OCKapKESHHSI.
Takox Cy[yIsi BCTAHOBUB, 1110 CJTITYMM HE BUKOHAHI HAJIGKHUM YHHOM Tiepei0aueHi polecyabHIM
3aKOHOM JIii IIIO/I0 CKJIAJJaHHS MOBITOMIICHHS MPO Mif03pY Ta BPyYEHHS ii 0c00i, TOMy HOasbIIe
BHeceHHs ciimunM 10 €P/IP BianoBigHMX BiIoMOCTEH Mpo 0co0y, Ky MOBIIOMIICHO TPO MilI03py
y BUMHEHHI KPUMIHAJIBHOTO MPABONOPYILICHHS, € HE3aKOHHUM Ta Oe3mifcTaBHUM. [Ipu npomy cya-
Jis1 mocunaethest Ha 1. 1 [nasu 3 Pozpainy I TTonoxkennst BHecenHs Bijjomocteit 1o €P/IP, B sikomy
BiJJ3HAYEHO, IO PEECTPATOP HEBIAKIAIHO 3/1MCHIOE BHECEHHS BizoMocTeil 10 Peectpy mpo nary
CKJIaJIaHHS TIOBIJIOMJICHHS TIPO TMiJI03PY, JaTy 1 4ac BPYUYCHHs MOBIIOMJICHHS MPO MiJ03py, 3MIHY
PpaHiIe MOBIOMJICHOT IMiI03pH, aje MO0 OCKAPKYBaJIbHOT Jiii (pakTHUHO 0c001 He OyJIo MOBiIOM-
JICHO TIPO T1J103pY, 1 BOHA He OyJia 3aTpuMaHa 3a IMiJI03pOk0 Y BANHEHHI KPUMIHAJIBHOTO MPaBOIIOPY-
IIeHHS. 3a TaKUX 0OCTaBUH CIITYMHN Cym/isl €PEKTUBHUM CIIOCOOOM 3aXHCTY NPaB 3asBHUKA BBAKAE
3000B’s13aHHSI CJIIYOTO 200 MPOIIECyaTbHOTO MPOKYpopa (OCKIIBKKA O0H/IBA € PeECTpaTopaMu, HaTi-
JIeHUMH 1TpaBoM ¢ikcarii Bimomocteit y €PJIP) Bunnuty fii mono suxirodeHns 3 €P/P BinomocTeit
po 0co0y, SIKY MOBIJOMIICHO PO Mi03py Y BANHEHHI KPUMiHAIBHOTO MPABONOPYIIEHHS. B pesyinb-
TaTi pO3MISILY CKApTH CYIIsl YXBAJIOE PIlIEHHs IIOJ0 3a/I0BOJICHHS CKapry YaCTKOBO Ta ITOKJIaIaHHS
Ha CJIi40ro abo NpoLecyaibHOrO IPOKypopa 30008’ sI3aHHS BAMHUTH i1 11010 BUKJIFOYeHHs 3 €P/IP
BIZIOMOCTEH 13 KPUMIHATBHOTO IIPOBADKEHHS, BilkpuToMy y 2012 porti ipo 0co0y, sIKy TOBITIOMICHO
PO Mi03py Y BUMHEHHI KPUMIHAIBHOTO TIPABOIIOPYILICHHS.




ITIPABO I CYCIII/IbCTBO Ne1/2019

VY pe3ynbraTi y3araJbHEHHS MaTepiajliB Cyl0BOI MPAKTUKU PO3MISLY TAKUX CKAPT MOXKHA
CTBEpKyBaTH, 0 B Oau3bko 90% npoBa/KeHb BUMOTH CKap)KHHUKA MIONO CKACyBaHHS IOBi-
JOMJICHHS PO MiJ03py HE 3a70BOJBHSAIOTHCS, B iHIIKUX 10% BUMOTH 3a10BOJBHAIOTHCS B YAaCTH-
Hi 3000B’sI3aHHS CJTITY0T0 a00 MPOKYpopa BYMHUTH JIii 111010 BUKIItOUeHHs 3 €P/IP BimoMocTei
PO MOBIIOMIICHHS TIPO Mmino3py. Take 3000B’s13aHHS MOYKHA BBaYKaTH CHOTOHI €(PEKTUBHIM 3aCO-
0OM 3axXHCTy TIPaB TaKoro cy0’ekTa. ToMy 3 mparMaTWYHHX TMO3MINA HAM TOTPIOHO TaKOXK BECTH
MOBY TIPO MIiJICTaBH, IKUMH CyJl apTyMEHTY€E BIJIMOBIIHE PIllICHHS 33 CKaproXo.

AHanizyroun 3Ha9eHHs KaTeropii «mosizoMieHHs mpo migo3py» FO.I1. Anenin ta I.B. I'mo-
BIOK y PE3yJIbTaTi y3araJbHEHHS TyMOK IIPOIECyaTiCTiB IPUHIILIN 10 BUCHOBKY MPO TE, IO MOBi-
JIOMJICHHS TIPO MiIO3PY CIiJI PO3IISAAATH K MPOIECyalbHUI aKT-IIOKYMEHT Ta SIK MpoleCyalbHy
mpouenypy [7, c¢. 162]. ¥ usomy cenci T.B. Jlykamikina BUAiIsf€ «IOBIIOMJICHHS PO Mig03py
B 3HAUYCHHI JIOKYMEHTa» Ta «IIOBIOMIICHHS TIPO Mi103py sK Jiro» [8, c. 33].

Crpykrypa Ta 3mict monoxkenHs miaBu 22 KIIK Vkpainu Takok ITarOTh MOXKIHBICTH
BHCHOBYBATH PO MOJBIHHUI 3MICT «ITOBIIOMJICHHS PO MiI03Py», aJuKe y CT. cT. 276, 278 KIIK
VYKpaiHu, O CTOCYIOTBCS IiACTaB Ta IMPOIECYaJbHOTO IMOPSAKY TOBIIOMIICHHS TPO IiI03pY,
3aKPITUTIOETHCS 3MICT OCTAHHBOTO SIK MPOLIEAYPH, a y CT. 277 — K MPOIEeCyaTbHOTO JTOKYMCHTA,
0 Ma€ BiNOBIIHY GopmMy Ta 3MicT. ToMy JT0BOIH, Ha SIKi TOCHIIAETHCS CKAPIKHUK JUTsI CKACYBaHHS
MTOBITOMJICHHS TIPO Mi03pY, MO’KHA (DOPMAIBHO y3araJbHUTH Ta MOIUINTH Ha TPU TPYTIH:

1) moB’s13aHi 31 3MICTOM MOB1IOMIIEHHS ITPO MiI03PY AK MPOIECYATBHOTO aKTa (BiICYTHICTh
000B’A3KOBUX €JIEMEHTIB MOBIJJOMJICHHS PO MiA03PY);

2) moB’s3aHi 3 MPOLECyaJbHUM MOPSAKOM (MPOLEAYPOI0) 3AiMCHEHHS MOBIAOMIICHHS
po Mifo3py (MOPYLIEHHS MOPSAAKY 3MIHCHEHHS MOBIAOMIIEHHS NPO MiA03pYy: MiA03pIOBAaHOMY
HE PO3’sICHEHO MOTO MpOoIleCcyalbHi IpaBa; MOBIIOMICHHS PO MiJ03py 3A1HCHEHO HE BIIOBHOBA-
YKEHOIO0 0CO00T0, HAIIPHUKIIA, SIKIIO MOBIOMICHHS TIPO MiT03pY 3AIHCHUB IPOKYPOP, TOBITOMUTH
PO HOBY T1103py a00 3MIHUTH paHille MOBIOMIICHY TiI03py Ma€ MpaBo BUKIFOYHO MPOKYPOP,
a He CJIITYMi; BPYUYCHHS IMOBIJOMIICHHS TIPO MiI03py y crnocid, He nependadenniit KITK Vipainy;
BIZICYTHICTB Y MaTepiajiax CIIpaBU JI0Ka3iB, sIKi 00’ €KTUBHO MOB’A3yIOTH IiJJO3PIOBAHOTO 3 IEBHUM
3II0YMHOM, 110 € JIOCTaTHIMU JJIs BUIPaBIAHHS MOAAIBIIOTO PO3CIIiIyBaHHS Ta CKJIaJaHHS IMOBi-
JOMJICHHS TIPO MiJJ03py KOHKPETHOI 0COOM B CUTYyalii «peabHOI Mi03pu»; NOPYIICHHS MOPSIIKY
BHECEHHS BiAMOBiAHOT iHPOpMarlii 1o €PIIP);

3) noB’si3aHi 3 HACTAHHSIM B OCOOM TTpaBa Ha OCKAPKEHHSI ITOBIJOMIICHHS PO Ti03py (0CO-
0a Halyna cTaTycy MmiZo3pIoBaHOi 0COOH 3TiqHO 3 MoIokeHHIMH 4. 1 cT. 42 KIIK YKpa'l'HH € 3a-
XHCHHKOM YH 3aKOHHHM IPE/ICTaBHHKOM Hl,I[OSpIOBaHOFO CKapry IOIaHoO y l'[pOMl)KOK gacy BiJ
MOMEHTY CIUTUBY OHOTO MICSIIS 3 JHS TIOBIIOMIICHHS 0C00i ITpo n1;[03py y BUMHECHHI KpI/IMlHaJ'IL-
HOTO TIPOCTYIKY a00 TBOX MICSIIIB 13 THS MOBIIOMIIEHHSI 0CO01 PO MMi03pY Y BUNHECHHI 3IOYHHY
JI0 MOMEHTY 3aKPUTTS MMPOKYPOPOM KPUMIHAIBHOTO MTPOBAHKEHHS a00 3BEpHEHHS 10 CyAy 3 00-
BHUHYBaJIbHUM aKTOM).

Tox cynis, OTpUMaBIIH cKapry Ha MOB1IOMJICHHSI TIPO nmospy, 3aCITyXaBIly YYaCHUKIB
KPUMiHAJIBHOTO TPOBA/UKCHHS, nepeBipsie MaTepianu cKapry, MaTep1aJm KPUMIHAIIBHOTO TPOBa-
JDKCHHS Ta Y BUIAKY IiITBEPIKEHHS HABSJCHUX Y CKap3i JIOBOJIIB IIOBUHEH MPUUAHSITU ¢(EKTUB-
He pilleHHs, 4uM 1 Oyae pearnizoBaHe 0a30Be MPaBO IiIO3PIOBAHOIO IMIOAO OCKAPKEHHS PillleH-
Hs1, Ji1 Ta 0e3MisTIbHOCTI CITITIOTO0, TPOKYPOPa, CIITUOr0 CYIIl B MOpsaKy, nepeadaueHomy KITK
Vkpainu (. 16 4. 3 cT. 42).

BucHoBkmu. 13 MOMeHTY 0(iliiHOTO HAAAHHS ITiJJO3PIOBAHOMY, HOTO 3aXUCHHUKY Y 3aKOH-
HOMY TIPEICTaBHUKY TIpaBa OCKAap)KyBaTH IMOBIJIOMIICHHS TPO IMi103py (TTOBILIOMIICHHS TIPO 3Mi-
Hy paHille NOBiJOMJICHOT MMiJ03pH) peai3amis I[bOTo MpaBa PealbHIMU CY0’ €KTaMH OCKapKEHHS
y cipaBax, BHeceHux y €PJIP no 15 6epesns 2018 poky, MTOKIaAaeThCs BUKIIOUHO HA PO3CY KOH-
KpeTHOTo citiguoro cyaui. Lle He € npuitHATHUM y IpaBoBiil AepKaBi, TOMY BBaXa€eMo, 1110 3apa3 ic-
Hye notpeba B yzaranbHeHHi Bepxosaum Cynom YKpaiHu CynoBOi MPaKTUKH IIOAO PO3IVISAY TAKUX
CKapr Ta 3alpoBa/KEHHI OJHAKOBOT JIiHI1 MOBEIIHKU CYIIB ITiJl 4ac 3aCTOCYBaHHS 3aKOHOJABCTBA
IIOI0 OCKAp KEHHS MOBITOMIICHHS MPO Migo3py. o MOMEHTY po3B’si3aHHS IILOTO MPOOIEMHOTO
MUTaHHs Ha 3aKOHOJIABYOMY PiBHI BBOXKAEMO, 110 CJIITU1 CY/I/II y TIPOIIECi BCTAHOBJICHHS MOPYIICHb




Kpuminanvro-npouecyanvte npago ma kpuminanicrmuxa

npouecy (MOpsIKy) 3AiMCHEHHS MOBIJOMIJICHHS MPO Mif03py Ta/abo BiCyTHOCTI 000B’S3KOBHX
€JIEMEHTIB MOB1IOMIICHHS PO MiA03pY MOBUHHI 3aCTOCOBYBATH €(PEKTUBHUHN CIIOCIO 3aXUCTY MpaB
ocobu, Ky MOBIIOMIIEHO PO Mifo3py. Takuii crocid BOayaeMo B 3a10BOJIEHHI BUMOT' CKap KHUKa
B YACTHHI MOKJIAIaHHS Ha CJ1190T0 a00 MPOKypopa 30008’ sI3aHHST BAMHUTH [TiT I0/I0 BUKITIOUCHHS
3 €PJIP BimoMocTel Tpo MOBIIOMIICHHS PO T1I03pY.
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