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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TEXARKANA DIVISION

LISA TORREY, et al., 8
Plaintiffs, 2
V. g CIVIL ACTION NO. 5:17-cv-00190-RWS
INFECTIOUS DISEASES SOCIETY OF g JURY DEMANDED
AMERICA, et al., 8
Defendants. g

PLAINTIFES’ OPPOSITION TO DEFENDANTS SUBSTITUTED IME & PLAINTIFFS’
PROPOSAL FOR ALTERNATIVE IME SUITABLE FOR DIAGNOSING CHRONIC
LYME DISEASE

I. Defendants Provide No Information Why the Court-Appointed IME Is Unavailable.
This Raises Substantial Concerns.

Defendants stated in summary fashion that the Court appointed Independent Medical
Examiner (Dr. Liddell) is "unavailable for the task.". Dkt. 277 (pg. 1). There is no evidence
provided by the Defendants as to why this Court appointed Independent Medical Examiner
(“IME”) is unavailable to perform these duties.

To put some needed perspective on this issues, the IME was chosen by the Court after
months of motion practice, Court orders on the issue, conferences between counsel, a hearing, and
conferences between the doctors chosen by the Plaintiffs and Defendants to select an appropriate
IME. The IME selected by the Court was the doctor recommended by the Defendants and opposed
by the Plaintiffs. Now, without any explanation other than the IME is “unavailable for the task,”
the Defendants seek to go back to one of the original doctors the Defendants proposed—and who
was objected to by Plaintiffs’ doctor as lacking the qualifications to diagnose chronic Lyme

disease—and unilaterally select Dr. Goodman as the IME.



Case 5:17-cv-00190-RWS Document 283 Filed 02/18/20 Page 2 of 9 PagelD #: 6591

Accordingly, the Plaintiffs and the Court are without knowledge as to any of the
conversations that the Defendants had with the Court-appointed IME. Plaintiffs and the Court are
without knowledge as to the specific reasons that that Court-appointed IME has stated she is no
longer capable of performing the tasks. The IME never communicated with the Plaintiffs or
Plaintiffs’ counsel throughout any of the process including the IME’s decision to not proceed as
the Court appointed examiner. Instead, this independent examiner communicated directly with
counsel for the Defendants. Plaintiffs are unaware when the communication with the IME
regarding the doctor being unable to handle the “task’ took place with counsel for the Defendants
because Defendants have not provided that information.

Given the state of the record, Plaintiffs are concerned that it is possible this IME that was
Court-appointed may have been in a position to perform tests on the Plaintiffs and come to a
conclusion which was contrary to the Defendants’ expectations. Given that there is no evidence,
affidavit, or other explanation detailing why this court-appointed IME is being replaced it raises
serious concerns when the Defendants now seek to unilaterally select the next IME.

Il.  Defendants Failed To Follow The Court’s Prior Procedure For Selecting An IME And

Instead Unilaterally Selected A Previously Objected To Doctor. The Proposed New

IME Was Unilaterally Selected By The Defendants And Was Previously Rejected By

The Plaintiffs And Ultimately Not Selected By The Court.

The Defendants rely upon Dr. Torten (the Defendants’ doctor and healthcare advisor) in
selecting their proposed new IME for which they seek Court-appointment. Dkt. 277. As the Court
will recall, Dr. Torten was not permitted to unilaterally identify the current Court-appointed IME.
Rather, per the Court's order, Dr. Torten was required to communicate with the doctor selected by

the Plaintiffs (Dr. Maloney) in order to identify between them a doctor that could fulfill the

obligations of being an IME. See Dkt. 177 at pgs. 91-92.
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The Defendants have not followed the Court’s approach this time around in attempting to
select this new IME for which Defendants seek Court-appointment. Instead, Defendants here have
unilaterally relied upon the doctor that they themselves selected (Dr. Torten) to find a purported
IME without any consultation with the Plaintiffs or the Plaintiffs’ doctor (Dr. Maloney).

Indeed, in selecting the current IME Dr. Torten filed a declaration in May of 2019 in which
Dr. Torten specifically states: ““l was informed by counsel that the Court did not select me to
conduct the exams but that the Court asked that | work with Plaintiffs' medical advisor to agree on
a physician to conduct the exams was located in the Eastern District of Texas or, if not possible,
in the state of Texas or, if not possible, in the central United States.” Dkt. 199-1, pg. 1; See also
Dkt. 198 (Order of the Court explaining the process to select the IME). Dr. Torten in her May
2019 declaration states she recommended Dr. Edward Goodman as the IME. Dr. Torten declares
she spoke with Dr. Maloney about Dr. Goodman and he was not acceptable to Plaintiffs. DKkt.
199-1, pg. 2. Dr. Goodman was rejected by the Plaintiffs because of the reasons stated below and
those articulated in the Plaintiffs Response to Defendants’ Notice Regarding IME Meet-And-
Confer. Defendants now wish to simply unilaterally identify Dr. Goodman who was previously
rejected by the Plaintiffs’ doctor without even going through the process to select an appropriate

IME.*

! The defendants in a footnote to their Motion indicate that the Court need not address their Motion
to substitute a new IME if the Court bifurcates discovery. Dkt. 277, n. 3. This argument is telling
in that it indicates the Defendants true purpose for bifurcation which is to delay all of the discovery
so that they can have their motion for summary judgment heard; thus, delaying trial. This argument
appears to contradict the Defendants’ prior motion for an IME wherein the Defendants specifically
sought the IME to establish the Plaintiffs do not have standing. Defendants asserted: “If plaintiffs
do not have Lyme disease, they do not have standing.” See Dkt. 166, pg. 2. The Defendants go
on to state in another motion: “Indeed, if the Lyme claimants never suffered from “chronic Lyme
disease,"” then they have suffered no injury (never mind an antitrust injury) and have no standing
to further prosecute this suit.” Dkt. 154, pg. 7.
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I11.  Dr. Goodman Is Not Suitable As A Court-Appointed IME. Plaintiffs Are Agreeable

To Any Of The Doctors Identified By Dr. Maloney Previously As The Replacement

IME.

Dr. Maloney has previously provided doctors that would be suitable for an IME. Plaintiffs
are willing to agree to the doctors that Dr. Maloney has identified and which she conveyed to Dr.
Torten. Dr. Goodman was not one these doctors.

Dr. Goodman does not have any formal experience in the diagnoses or treatment of Lyme
disease. (See Exhibit “A”, Dr. Goodman’s curriculum vitae). In Dr. Goodman’s entire CV, the
word “Lyme” does not appear once. Id. None of his publications relate to Lyme disease, none of
his research relates to Lyme disease, and there is nothing to indicate that Dr. Goodman has ever
diagnosed or treated Lyme disease. Id.

According to Dr. Goodman’s interviews and press conferences, he is an expert on Ebola,
not Lyme disease.? Every search of Dr. Goodman finds nothing linking him to any tick-borne
disease, Borreliosis or Lyme Disease.

Finally, Dr. Goodman is a Fellow in the IDSA and has been a member of the IDSA since
1979. (See Exhibit “A”). He knows the Plaintiffs in this case are suing the IDSA and is inherently
biased toward the positions of the IDSA.

IV.  Plaintiffs Propose Dr. John Aucott as the Court-Appointed IME.

Dr. Maloney recommended Dr. John Aucott, the Director of John Hopkins Lyme Disease
Clinical Research Center. Dr. Aucott is an associate professor of medicine at the Johns Hopkins
University School of Medicine, an internist and Lyme disease expert, and he is a member of the

IDSA.

2 https://time.com/3452341/dallas-ebola-texas-ground-zero/



Case 5:17-cv-00190-RWS Document 283 Filed 02/18/20 Page 5 of 9 PagelD #: 6594

While Dr. Aucott does not meet the geographic requirements this Court originally imposed,
his credentials and unbiased expertise make up for his location. Since Plaintiffs will be flying from
all over the country, Plaintiffs respectfully request this Court allow Dr. Aucott to perform the
medical examinations.

If location is an issue, Dr. Maloney recommended also recommend Jonathan S. Forester,
MD, who is located within the Eastern District in Pineville, Louisiana. As set forth in Dr.
Maloney’s original declaration, Dr. Forester is a doctor who diagnoses and treats Lyme disease on
a daily basis.

CONCLUSION

For these reasons the Plaintiffs respectfully request the Court deny Defendants’ Motion to
Substitute Dr. Goodman as the Court-appointed IME. Plaintiffs further request that Dr. John
Aucott or Dr. Jonathan S. Forester be selected as the IME or, alternatively, any of the Doctors
previously selected by Dr. Maloney.

Respectfully submitted,
SHRADER & ASSOCIATES, LLP
BY:__/s/ Eugene Egdorf

EUGENE EGDORF

State Bar No. 06479570
3900 Essex Lane, Suite 390,
Houston, TX 77027
(713) 782-0000 phone

(713) 571-9605 fax
E-mail: gene@shraderlaw.com

-and-

BY: /s/ Lance Lee

LANCE LEE

Texas Bar No. 24004762
5511 Plaza Drive
Texarkana, Texas 75503
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Telephone: 903.223.0276
Fax: 903.223.0210
Email: wlancelee@gmail.com

-and-
RUSTY HARDIN & ASSOCIATES, LLP

BY:__/s/ Ryan Higgins

RYAN HIGGINS

State Bar No. 24007362
1401 McKinney St., Suite 2250
Houston, Texas 77010
(713) 652-9000 phone
(713) 652-9800 fax
Email: rhiggins@rustyhardin.com

-and-
RUSTY HARDIN & ASSOCIATES, LLP

BY:__/s/ Daniel R. Dutko
DANIEL R. DUTKO
State Bar No. 24054206

1401 McKinney St., Suite 2250

Houston, Texas 77010

(713) 652-9000 phone

(713) 652-9800 fax

E-mail: ddutko@rustyhardin.com

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

| hereby certify that on the 18th day of February 2020, | electronically filed the foregoing
with the Clerk of the Court using the CM/ECF system, which will send notification of such filing
to all registered parties.

Ronald C. Low
PILLSBURY WINTHROP SHAW PITTMAN, LLP
401 Congress Ave., Suite 1700
Austin, TX 78701
-and-
Alvin Dunn
PILLSBURY WINTHROP SHAW PITTMAN, LLP — WASHINGTON
1200 Seventeenth Street, NW
Washington, D.C. 20036

Attorneys for Defendants Infectious Diseases Society of America,
Dr. Gary P. Wormser, Dr. Raymond J. Dattwyler, Dr. Eugene Shapiro,
Dr. John J. Halperin, Dr. Leonard Sigal, and Dr. Allen Steere

Daniel E. Laytin

Sarah J. Donnell

KIRKLAND & ELLIS, LLP

300 N. LaSalle St., Suite 2400
Chicago, IL 60654

Attorneys for Defendant Blue Cross and Blue Shield Association

Earl B. Austin

BAKER BOTTS, LLP

30 Rockefeller Plaza

New York, NY 10112-4498
-and-

John B. Lawrence

BAKER BOTTS, LLP

2001 Ross Ave.

Dallas, TX 75201-2980
-and-

Jeffrey R. Roeser

Jennifer H. Doan

HALTOM & DOAN

6500 Summerhill Rd., Suite 100

Texarkana, TX 75505

Attorneys for Defendant Aetna, Inc.
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Michael J. Tuteur
FOLEY & LARDNER, LLP - BOSTON
111 Huntington Ave., Suite 2600
Boston, MA 02199
-and-
Eileen R. Ridley
FOLEY & LARDNER, LLP — SAN FRANCISCO
555 California St., Suite 1700
San Francisco, CA 94104
-and-
Kimberly A. Klinsport
FOLEY & LARDNER — L0OS ANGELES
555 South Flower St., Suite 3500
Los Angeles, CA 90071-2411
-and-
Thomas Heatherington
EDISON, MCDOWELL & HEATHERINGTON, LLP
1001 Fannin, Suite 2700
Houston, Texas 77002

Attorneys for Defendant Anthem, Inc.

Martin J. Bishop
REED SMITH, LLP - CHICAGO
10 South Wacker Dr., Suite 4000
Chicago, IL 60606
-and-
Debra H. Dermody
William Sheridan
REED SMITH, LLP - PITTSBURGH
225 Fifth Ave., Suite 1200
Pittsburgh, PA 15222-2716
-and-
Peter J. Chassman
REED SMITH, LLP - HousTON
811 Main St., Suite 1700
Houston, Texas 77002

Attorneys for Defendant Blue Cross and Blue Shield of Texas
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R. Brendan Fee
Amy M. Dudash
MORGAN LEWIS BocKIUS, LLP - PHILADELPHIA
1701 Market Street
Philadelphia, PA 19103
-and-
Crystal Rose Axelrod
MORGAN LEWIS & Bockius, LLP - HousToN
1000 Louisiana, Suite 4000
Houston, Texas 77002

Attorneys for Defendant Cigna Corporation

Derek S. Davis
COOPER & SCULLY, P.C. - DALLAS
900 Jackson Street, Suite 100
Dallas, TX 75202-4452
-and-
Alan F. Law
COOPER & ScULLY, P.C. - SAN FRANCISCO
101 California St., Suite 3650
San Francisco, CA 94111

Attorneys for Defendant Kaiser Permanente, Inc.

Blayne R. Thompson
HOGAN LOVELLS US, LLP - HousTON
609 Main St., Suite 4200
Houston, Texas 77002
-and-
Michael E. Jones
Earl G. Thames, Jr.
POTTER MINTON, PC
110 North College Ave., Suite 500
Tyler, TX 75702

Attorneys for Defendant United Healthcare Services, Inc.
and United Healthcare Group, Incorporated

/s/ Daniel R. Dutko
Daniel R. Dutko




