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ABBREVIATED EXECUTIVE SUMMARY

The present study examines the PSPPjudgment of the German Federal Constitutional Court. It puts it
into context, makes a normative assessment, analyses the negative consequences, and makes some
policy recommendations. After a briefintroduction (1.), the study consists of five parts:

The second part presentsthe key passages of the PSPPjudgment. It describes how the Federal
Constitutional Court, for the first time, defied a judgment of the European Court of Justice by
declaring that thelatter had acted ultravires (2.).

The third part analysesthe doctrine of primacy of EU law. First, it describes the development of
the doctrine in the case law of the Court of Justice. While the Court of Justice insists on the
absolute primacy of EU law overthe domestic law of Member States, it has shown considerable
flexibility to take the interest of Member States into account (3.1.). Second, it examines the po-
sition of Member States’ apex (supreme and constitutional) courts concerning the doctrine of
primacy. It shows that Member States’ courts have mostly accepted primacy of EU law, but
carved out certain limited exceptions. The court thatis commonly considered the most influ-
entialis the German Federal Constitutional Court. The GFCChas developed three exceptions -
the Solange doctrine, the constitutional identity review, and the ultra vires doctrine, which was
appliedin the PSPP judgment. Nevertheless,before PSPP, the Federal Constitutional Court has
never defied the Court of Justice (3.2.). Other Member States’ apex courts have often been in-
fluenced by the Federal Constitutional Court. While there are two otherdecisionsin which do-
mesticapex courts refused to apply rulings of the ECJ, no court has gone as far as the GFCC in
PSPP(3.3.).

Thefourth part analysesthe proportionality testas an instrumentto review the delimitation of
competences between the EU and Member States. It showsthatthe Court of Justice hasalways
applied a deferential standard when reviewing the actions of EU institutions. The Weiss judg-
ment, in which the Courtof Justice found the PSP program to be consistent with the EU treaties,
is, therefore, in line with the Court’s prior jurisprudence (4.1.). While this approach has drawn
some criticismin the legal literature, it has largely been accepted even by the German EU law
scholarship (4.2.).

The fifth part provides a normative assessment of the PSPP judgment of the German Federal
Constitutional Court and analyses the negative consequences of the judgment. It argues that
the judgment does not only violate EU law (5.1.), but that it is also inconsistent with the legal
framework for ultra vires review that the GFCC has established itself in its prior jurisprudence
(5.2.). The judgment has several potential negative long-term consequences. It creates uncer-
tainty for the monetary policy of the ECB and threatensto undermine the coherentapplication
of EU law in all Member States (5.3.).

The sixth part makes policy recommendations. We recommend three measures: First, we rec-
ommend that the EU Commission should initiate an infringement procedure againstthe Fed-
eral Republicof Germany under Art. 258 TFEU. Second, we recommend that the ECB provides
a proportionality assessment in its justification of its monetary policy decisions. Third, in the
long term, we recommend to discuss theintroduction of a separate Chamber of the Court of
Justice that is exclusively dedicatedto reviewing the delimitation of competences between the
EU and the Member States.
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EXECUTIVE SUMMARY

Background

On 5 May 2020, the German Federal Constitutional Court (GFCC) issued a judgment concerning the
Public Sector Purchase (PSP) program of the European Central Bank. Even though, the Court of Justice
(ECJ) had declared the Public Sector Purchase Programme (PSPP) to be compatible with the EU treaties,
the Federal Constitutional Court argued that the Court of Justice had acted outside its competences
because it had not taken all relevant factors into account in its proportionality analysis and applied a
too deferential standard of review. Furthermore, it also argued that the PSPPitself violated the EU trea-
ties because the ECB had failed to justify the program sufficiently. Nevertheless, it gave the latter a
three-month window to remedy this deficiency.

The judgment of the GFCC is of fundamental importance becauseit is the first time that the Federal
Constitutional Court defies ajudgment of the Court of Justice. While there have been other decisions
of Member States’apexcourts (with ‘apex’ courts we refer to courts that functionally sit at the top of
the hierarchy of courts within a jurisdiction, notwithstanding their denomination as ‘constitutional,
‘supreme’, or ‘high’ courts) thathaverefused to apply judgments of the Court of Justice, none has been
as far-reaching as the PSPPjudgment of the GFCC.

Aim
The present study puts the PSPP judgment into context, makes a normative assessment of the judg-

ment and recommends policy measures in order to limit its negative consequences. In particular, the
study has thefollowing aims:

e |tanalysesthedevelopmentand normative status of the principle of primacy, both from the
perspective of the Court of Justice and the perspective of Member States’ apexcourts.

e |tanalyses the principle of proportionality, i.e. the doctrinal instrument, on which the PSPP
judgment was based; it examines the case law of the Court of Justice, its interpretation in the
legal literature and the position of other Member States’ courts.

e |t makes a normative assessment of the PSPP judgment and examines the potential conse-
quences that it may have onthe EU legal order and EU monetary policy.

e |t recommends policy measuresin order to limit the negative consequencesofthe PSPPjudg-
ment.

Results
1. Primacy of EU Law

The study starts out with analysing the developmentand the current status of the primacy doctrine,
one of the cornerstones of the EU legal order. It will focus exclusively on the relationship between the
EU legal order and the legal orders of the Member States. Underthe doctrine, the Court of Justice claims
that EU law has absolute primacy over the domestic legal order of the Member States, including the
Member States’ constitutions. While the Court of Justice has never explicitly renounced the absolute
character of the primacy of EU law, a closer analysis reveals that it has shown considerable flexibility
when taking Member States’ interests into account. It has recognized that fundamental principles of
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national constitutions have to be taken into consideration in thejustification analysis in the context
of EU fundamental freedoms, afforded a margin of discretion to Member States’ courtswhen applying
abstract standards of EU law to concrete cases and even changed its jurisprudence in order to react to
the concerns of Member States’ apexcourts (3.1.).

While Member States’ apex courts have generally accepted the primacy of EU law, they have carved
out considerablereservationsin their jurisprudence. The Courtthatis commonly consideredto be the
most influentialis the GermanFederal Constitutional Court. The GFCC has developed three exceptions
to the primacy of EU law: First, it has established the so-called Solange reservation. According to this
reservation, the Court reserves itself a subsidiary competence to review EU legal acts on their conform-
ity with fundamental rights of the German Constitutionto the extent that EU fundamental rights pro-
tection is not adequate. Second, it has developed a constitutional identity review. According to this
reservation, EU legal acts that violate coreguarantees of the German Constitution, such asthe guaran-
tee of human dignity, are inapplicable within the German legal order. Finally and mostcontroversially,
the Federal Constitutional Court has alsodeveloped an ultra vires review, under which it reserves itself
the competence to review EU legal acts on whether they are within the competence of the issuing
institution. Despite thesereservations, the Federal Constitutional Court has never openly defied the
Court of Justice before the PSPPjudgment.Instead, it has - oftensuccessfully - taken advantage of grey
areas in the interpretation of EU law to nudge the Court of Justice in particular directions. The PSPP
judgmentis, therefore,new territory in the relationship betweenthe GFCCand the ECJ (3.2.).

The study continues to analyse the position of other Member States’ apex courts, i.e. courts that sit
functionally at the top of the hierarchy of courts within a jurisdiction, notwithstanding their denomi-
nation as ‘constitutional’, ‘supreme’, or ‘high’ courts. This analysis shows thatmany courts have devel
oped reservations thatare similar to the onesof the Federal Constitutional Court. Often, theyare even
explicitly inspired by the jurisprudence of the GFCC Nevertheless, open defiance of the Court of Justice
has beenrare. There are only two previous examples: A decision of the Czech Constitutional Court on
thelevel of Slovak pensions declared a judgmentof the Court of Justice ultra vires. In a decision of the
Danish Supreme Court, the latter found that a decision of the Court of Justice could not be applied in
Denmark because it would have forced the SupremeCourtto violatethe principle of legal certainty for
private contracting parties. Both decisionsare limited in their effects: They do not concern the actions
of EU institutions, but ratherthe interpretation of domesticlawin the light of EU law. Furthermore, the
Czech decision is most probably the result of an internal dispute between the Constitutional Courtand
the Supreme Administrative Court so thatits precedential value s limited (3.3.and 3.4.).

2. The proportionality testas a means to delimit competences

Afurther part of the study is dedicated to the proportionality testas a means to delimit competences.
An analysis of the case law of the Court of Justice reveals that the ECJ does not always distinguish be-
tween the protection of individual interests and Member State autonomywhen it applies the propor-
tionality test while reviewing the actions of EU institutions. Concerning the standard of review, the
Court of Justiceis rather deferential. It examines whether the challenged measure was “manifestly in-
appropriate” or whether it displayed a “manifest error or constitute[d] a misuse of power or whether
theauthorityin questionclearly exceeded thebounds of itsdiscretion”. In orderto determine thelimits
of discretion, the Courtof Justice follows a procedural approach. In particular, it examines whetherleg-
islation was based on an impact review and whether the concerned institution has taken all relevant
factors into account. While the standard of review is deferential, it is not toothless. There are several
cases in which the Court of Justice has found that a measure of an EU institution violated the propor-
tionality test. Overall, the application of the proportionality test in Weiss, the ECJ’s judgment reviewing
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the PSP program ofthe ECB, followed the standardsdeveloped inits earlier jurisprudence (4.1.). A re-
view of the legal literature on proportionality in EU law reveals that the standard of review that the
Court of Justice appliesis sometimes considered to be too deferential. Nevertheless, the ECJ'sapproach
is largely accepted in thelegalliterature(4.2.). Furthermore, priorto the GFCC'sjudgmentin PSPP, there
were no decisions of domestic courts proposing a different standard of review for the application of
the proportionality testunderArt.5(4) TEU (4.3.).

3. Normative assessment of the PSPP judgment

A normative assessment of the PSPP judgment shows that the judgment violates EU law and is also
inconsistent with the normative standardsthatthe Federal Constitutional Court has developedfor the
ultra vires reviewin its prior jurisprudence. The violation of EU law s straightforward: According to Art.
344 TFEU, the Member States undertake not to submit a dispute concerning the interpretation or ap-
plication of the EU treaties toany othermethod of settlement than the one providedfor by the treaties.
Under the treaties, the Court of Justice has the ultimate authority to interpret EU law. This can be de-
rived from the Art. 267 TFEU, according to which Member States’ courts can refer a questionabout the
interpretation of EU law to the ECJ. Under the conditions of Art. 267 (3) TFEU, they are even obliged to
do so.Such an obligation necessarily requires Member States’ courts to follow the interpretation pro-
posed by the Court of Justice (5.1.).

The PSPP judgment is also inconsistent with the standards that the Federal Constitutional Court has
developed itself under its Honeywell framework for the ultravires review. According to this framework,
anact canonly be declared ultra vires if there is a manifest violation of EU law and if this violation is of
structuralimportance.Bothconditionsare notmetin the present case. By applyinga deferential stand-
ardin its review of the PSP program, the Court of Justice has respected the independence of the ECB,
which has its normative basisin Art. 282 (3) TFEU. The independence of the ECB is not only guaranteed
by the EU treaties, but alsoenshrined in Art. 88 of the German Constitution, according to which Central
Bank independence is a necessary precondition for transferring the competence for monetary policy
to the EU level. Furthermore, the Weiss decision of the Court of Justice is in line with the standards of
review that the Court had developed in its prior jurisprudence. Even if one might disagree with the
reasoning of the Court of Justice, the Honeywell framework requires a violation of competences to be
“manifest”. However,thereis no basis forarguing that the reasoningof the Court of Justice was “objec-
tively arbitrary” or “incomprehensible” from a methodological point of view as the GFCCdid in PSPP.

Furthermore, a potential violation of competences is not of structural importance. The GFCC has ar-
gued that the main deficiency of the PSP program was an insufficient justification of the program in
the communication by the ECB. However, it argued that this deficiency could be remedied if the ECB
provided an adequate proportionality assessment within three months. It is hardly justifiable how a
perceived violation that can be remedied by updating the justification of a measure should have struc-
turalimportance (5.2.).

4. Negative Consequencesofthe PSPPjudgment

The PSPPjudgment has several negative consequences formonetary policy and the EU legal order. The
direct short-term consequences are probably limited. The ECB has provided the required proportion-
ality assessment, and the German Central Bank has deemed it to be sufficient to continue to participate
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in the purchasing of Member States’bonds under the PSPP. However, there is an implementation pro-
cedure pending before the GFCCthat asks the Court toreview whether the proportionality assessment
by the ECB indeed meets the conditions established in the PSPPjudgment.

Nevertheless, the long-term consequences are more dangerous. They concern both monetary policy
and the coherence of the EU legal order. Considering the vague standards thatthe GFCC has developed
in its PSPP judgment, monetary policy is under a constant threat to be reviewed by the Federal Consti-
tutional Court, which could prohibit the Bundesbank from participating in monetary policy measures
of the ECB. Currently, thereis a procedure pending against the PEP program of the ECB that was initi-
ated to combat the negative consequencesofthe COVID-19 pandemic. This could cause considerable
uncertainty for the implementationof the ECB’s monetary policy.

The threat for the coherence of the EU legal order might be even more severe. For a long time, the
relationship between the Court of Justice and the German Federal Constitutional Court has been char-
acterized by conflict, but also by mutual respect. If the Federal Constitutional Court believes that it does
not haveto continueto respectthejurisprudence of the Court of Justice, this mightendanger theuni
form implementation of EU law in the Member States. This does not only concern Germany, as the
judgment may set examples for other Member States’ courts to defy the Court of Justice. Thus, the
judgmentis a serious threat to the primacy of EU law, which is one of the cornerstones of the EU legal
order, guaranteeingthe equal application of EU law within the European Union (5.3.).

5. Policy Recommendations

The EU institutions should try to take measures that ease the conflict between the Federal Constitu-
tional Court and the Court of Justice and facilitate a return of these courts to a respectful dialogue. Most
importantly, we recommend that the EU Commission initiates an infringement procedure before the
Court of Justice under Art. 258 TFEU. This would make the violation of EU law salient and putindirect
pressure on the Federal Constitutional Courtto end its unlawful conduct. At the same time, we recom-
mend that the ECB performs a proportionality analysis in its communication of monetary policy deci-
sions as suggested by the Federal Constitutional Court. This would contribute to easing tensions and
only requires the ECB to communicatethe factors thatit, presumably, takes intoaccount anyways when
making monetary policy decisions in a slightly different way. Finally, in the long term, we propose an
institutional reform of the judicial system of the EU. Following some academic commentators, we pro-
posetheintroduction of a separate chamber of the Courtof Justice thatis composed, in equal parts, of
judges of the Court of Justice and Member States’ apex courts and that exclusively deals with thein-
terpretation of EU competences.Such a Chamber would counter the perception—whether justified or
not - that the Court of Justice is biased towards European integration anddoes notsufficiently protect
Member State autonomy (6.).
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1. INTRODUCTION

The PSPP judgment that the German Federal Constitutional Court (GFCC) issued on 5 May 2020 sent
shockwaves through the EuropeanUnion." Forthefirst time, the Court openly defied a decision of the
Court of Justice (ECJ) and declared the latter to be ultra vires. Furthermore, the GFCCalso argued that
the Public Sector Purchase Programme (PSPP) of the European Central Bank (ECB) equally exceeded
the ECB’s competences because the latter hadfailed to justify its policy adequately. However, the Court
gavethe ECB a three-month window to remedy this deficiency.

The PSPP judgment has drawn considerable criticism in the legal literature.? It is seen as a potential
threat to the unity and coherence of EU law. For this reason, this study examines the PSPPjudgment
andits consequences for the EU legal order. The analysis proceedsin five steps: First, we will recapitu-
late the mostimportantmessages of the PSPPjudgment (2.). Second, we put thejudgment into context
andanalyse the developmentofthe doctrine of primacy of EU law and its importance for the relation-
ship between EU law and the domestic law of the Member States. We examine the position of the Court
of Justice, the case law of the German Federal Constitutional Court and also the case law of some se-
lected apex courts of other EU Member States(3.). Third, we analyse the principle of proportionality as
aninstrument to delimit competences, i.e. the doctrine on which the GFCC based its decision in PSPP.
Wereview the case law of the Court of Justice, its receptionin the legal literatureand theinterpretation
of thedoctrine by other Member States’ courts (4.). Fourth, we provide a normative assessmentof the
PSPPjudgment, both under EU law and under theultravires standards that the GFCChaddevelopedin
its previous case law, and an analysis of the negative consequences of the judgment for the EU legal
order and EU monetary policy (5.). Finally, we conclude with three policy recommendations: First, we
recommend that the EU Commission should initiate an infringement procedure against the Federal
Republicof Germany underArt. 258 TFEU. Second, we recommend that the ECB providesa proportion-
ality assessmentinits justification of its monetary policy decisions. Third, in thelong term, we recom-
mend to discuss the introductionof a separateChamber of the Court of Justice that is exclusively ded-
icated to reviewing the delimitation of competences betweenthe EU and the Member States.

' BVerfG, 5 May 2020, 2 BvR 859/15,2020 Neue Juristische Wochenschrift 1647 (2020) — PSPP II. Official english translation
available:

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2020/05/rs20200505 2bvr085915en.html

See, e.g., Editorial Comments, ‘Not mastering the treaties: The German Federal Constitutional Court’s PSPP judgment’, 57
Common Market Law Review (2020) p. 965;S. Egidy, ‘Proportionality and procedure of monetary policy-making’, 19 Inter-
national Joumnal of Constitutional Law (forthcoming 2021); F.C. Mayer, The Ultra Vires Ruling: Deconstructing the German
Federal Constitutional Court’s PSPP decision of 5 May 2020’, 16 European Constitutional Law Review (2020) p. 733; F.C.
Mayer, To Boldly Go Where No Court Has Gone Before: The German Federal Constitutional Court’s ultra vires Decision of
May 5, 2020, 21 German Law Joumnal (2020) p. 1116; M. Nettesheim, ‘Das PSPP-Urteil des BVerfG - ein Angriff auf die EU?’
2020 Neue Juristische Wochenschrift (2020) p. 1631;1. Pernice, ‘Machtspruch aus Karlsruhe: “Nicht verhaltnismaBig? Nicht
verbindlich? Nicht zu fassen..!, Europdische Zeitschrift fiir Wirtschaftsrecht (2020) p. 508; N. Petersen, The PSPP Decision of
the German Federal Constitutional Court and Its Consequences for EU Monetary Policy and European Integration”, 2020.2
Revue Trimestrielle de Droit Financier (2020) p. 28;S. Poli and R. Cisotta, ‘The German Federal Constitutional Court’s Exercise
of Ultra Vires Review and the Possibility to Open an Infringement Action for the Commission’, 21 German Law Journal
(2020) p. 1078; H. Sauer, ‘Substantive EU law review beyond the veil of democracy: the German Federal Constitutional
Court ultimately acts as Supreme Court of the EU’, EU Law Live (9 May 2020) p. 2; B. Wegener, ‘Karlsruher Unheil — Das Urteil
des Bundesverfassungsgerichts vom 5. Mai 2020 (2 BvR 859/15) in Sachen Staatsanleihekdufe der Europdischen Zentral-
bank’, 55 Europarecht (2020) p. 348; M. Wendel, ‘Paradoxes of Ultra-Vires Review: A Critical Review of the PSPP Decision
and ltsInitial Reception’, 21 German Law Journal (2020) p. 979. For an economists’ critique see P. Bofinger, M. Hellwig, M.
Huther, M. Schnitzer, M. Schularick and G. Wolff, ‘Gefahr fiir die Unabhangigkeit der Notenbank’, Frankfurter Allgemeine
Zeitung (29 May 2020) p.18.
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2., THEPSPPJUDGMENT OF THE GERMAN FEDERAL CONSTITU-
TIONAL COURT

KEY FINDINGS

In the PSPP judgment, the German Federal Constitutional Court declared both the Court of Jus-
tice’s decision in Weiss and the ECB's PSP program ultra vires. The GFCC argued that the Court of
Justice had applied a too deferential standard of review and that it had not taken all relevant fac-
torsinto accountinits proportionalityanalysis.Furthermore, it held that the ECB had providedan
insufficient proportionality assessment of its PSP program. Nevertheless, it gave the ECB a three-
month window to remedy this deficiency and to provide an adequate proportionality assessment.

The PSPPjudgment of the GFCC deals with the PSP program of the European Central Bank (ECB). Under
the PSPP, the ECB buys Member States’ bonds onthe secondary market (i.e. not directly fromthe Mem-
ber States, but from third parties afterthey havebeen issued),a policy also known as Quantitative Eas-
ing (QE). This program was challenged before the German Federal Constitutional Court in May 2015.
The applicants of the case argued that the German government, the German legislature and the Ger-
man Central Bank, the Bundesbank, had violated the German constitution by refraining from taking all
possible measures to stop the PSP program. By decision of 18 July 2017, the Federal Constitutional
Court stayed the proceedingsand initiated a preliminaryreference procedure before the Courtof Jus-
tice (ECJ), pursuant to Art. 267(1) TFEU,? raising doubts regarding the competences of the ECB to im-
plement the PSPP. In particular, itargued that the PSP programviolated Arts. 123 and 127 TFEU.

Answering these questions, in its Weiss judgment from 11 December 2018, the Court of Justice held
that the PSP program did not violate the European treaties.” However, instead of implementing the
Weiss decision of the ECJ, the Federal Constitutional Court argued in response to Weiss that both, the
decision of the Court of Justice and the PSP program of the ECB were ultra vires and thus violated the
German constitution. Nevertheless, it gave the ECB the opportunity to remedythe situation by provid-
ing a proportionality assessment of the program within three months. If the ECB did not provide an
adequate assessment, the GFCC ordered the German Central Bank to stop participatingin the purchas-
ing of Member States’bondsunder the program.

The GFCC derives the competence to review whether acts of EU institutions are ultra vires from the
principle of democracy and theright to participate in elections that are guaranteed by Art. 20, para. 2,
and Art. 38 of the German Basic Act.” According to theinterpretation of the GFCC, the principle of de-
mocracy requires that competences that are transferred to a supranational organization have to be
well-defined and limited. From this principle, the Court derives an obligation of the German govern-
ment and the German parliament to monitor potential competence transgressions of the suprana-
tional organization and to take measures to correct such competence transgressions.® On this basis,
the Federal Constitutional Court reserves itself the right to review the conformity of acts of EU institu-
tions with their competences.’

3 BVerfGE 146, 216 - PSPP I. English translation: _https://www.bundesverfassungsgericht.de/SharedDocs/Entschei-
dungen/EN/2017/07/rs20170718 2bvr085915en.html

Case C-493/17, Weiss, 11 Dec. 2018, EU:C:2018:1000.
BVerfG, supra note 1, at paras. 101-109.

Id., at para. 109.

Id., at paras. 110-113.

N o u  »
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In line with its previous case law, the GFCC argued that the competences of EU institutions had to be
interpreted by taking into accountthe assessmentof the ECJ. However, it argued that it could not fol-
lowthe latter ifthe reasoning of the Court of Justice was “incomprehensible” or “objectively arbitrary”.?
The GFCC discussed the potential violation of two norms - the prohibition to purchase debt instru-
ments directly from Member States guaranteed by Art. 123 TFEU and the qualification of the PSP pro-
gram as monetary policy under Art. 127 TFEU. While the Federal Constitutional Court raised serious
doubts regarding the compatibility with Art. 123 TFEU, it still deemed the decision of the ECJ to be
legally justifiable.®

However, it held that the Court of Justice’s reasoning regarding the qualification as monetary policy
was outside the realm of what was legally acceptable.™In particular, it took issue with the application
of the proportionality test of the Court of Justice. The GFCC criticized that the ECJ had not second-
guessed the aim of the PSPP:

“In this respect, the CJEU simply accepts, as it did in Gauweiler, the ECB’s assertion — despite the
substantiated objections challenging this assertion—that the PSPP pursued a monetary policy ob-
jective, without questioningthe underlyingfactual assumptionsor at leastreviewing whether the
respective reasoningis comprehensible, and without testing these assumptionsagainst otherin-
dications that evidently argue againstthe classification asa monetary policy measure.”"

Furthermore, the Federal Constitutional Court argued thatthe Courtof Justice had been too deferential
in its proportionality assessment. In order to compensate for the weak democratic legitimacy of the
ECB, the latter's competences had to be interpreted narrowly and the proportionality of the ECB’s
measures had to be scrutinized strictly.’ From the perspective of the GFCC, the Court of Justice had
failed todo so:

“With self-imposed restraint, the CJEU limits its review to whether thereis a “manifest error of as-
sessment” onthe part of the ECB (cf. CJEU, loc. cit., paras.56, 78,91), whether the PSPP “manifestly”
goes beyond what is necessary to achieve its objective (cf. CJEU, loc. cit., paras. 79, 81, 92), and
whether its disadvantages are “manifestly” disproportionate to the objectives pursued (cf. CJEU,
loc. cit., para. 93 et seq.); this standard of review is by no means conducive to restricting the scope
of the competences conferred uponthe ECB, which are limited to monetary policy.""

This failure to apply a stricter standard of scrutiny led the Federal Constitutional Court to qualify the
decision of the Court of Justice as “methodologically unjustifiable”, “simply incomprehensible” and
“objectively arbitrary”." By declaring the Weiss judgment ultra vires, the Federal Constitutional Court
argued that it was notbound by the latter and entered intoa de novoreview of the PSP program. While
the GFCC accepted that the PSPP was, in principle, capable of increasing the level of inflation, which
constituted a monetary policy goal,” it argued that the ECB should have taken economic conse-

qguences of the program into account in its decision-making process.'® By failing to take these factors

8 Id, atpara. 118.

° Id., at paras. 180-221.

0 Jd, at paras. 123-153.

" Id, at para. 137.

2 |d, at para. 143.

3 |d, at para. 156.

' Id, at paras. 118,133,153.
S |d, at para. 166.

6 |d, at paras. 168-175.
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into account, the decision-making procedure establishing the PSPP had violated Art. 5TEU." However,
the Court argued that the ECB could remedy the situation by providing an adequate proportionality
assessment within three months."If the ECB failed to do so, the German Central Bank was prohibited
from continuing to purchase bondsunderthe PSPP.™

After the PSPP judgment, the ECB provided a proportionality assessment of the PSP program in the
protocols of its meetings on 3 and 4 June 2020.%° Consequently, the president of the German Central
Bank considered the requirements of the PSPP judgment to be met and announced that the German
Central Bank would continue to participate in the PSPP.?’ On 7 August 2020, several applicants of the
PSPP judgment applied for an implementation order before the Federal Constitutional Court, asking
thelatter to declare that the ECB had not complied with its obligations under the PSPPjudgment and
that the German Central Bank was, consequently, obliged to discontinue its participation in the PSP
program.?This procedure is currently pending.?

7 Id, at para. 177.

8 |d, at para. 235.

Y Id.

20 See Account of the monetary policy meeting of the Governing Council of the European Central Bank held in Frankfurt am
Main on Wednesday and Thursday, 3-4 June 2020,

https://www.ecb.europa.eu/press/accounts/2020/html/ecb.mg200625~fd97330d5f.en.html.

21 See ‘Weidmann sieht Forderungen des Verfassungsgerichts als erfiillt an’, Frankfurter Allgemeine Zeitung, 3 Aug. 2020,
https://www.faz.net/aktuell/finanzen/jens-weidmann-verfassungsgerichtsurteil-zur-ezberfuellt-16887907.html? GEP=s3.

22 Case 2 BVR 2006/15.

3 A possible controversial result of this decision is indicated by the rejection of one of the Justices for potential partiality
because she had given an interview relating to some issues of the case prior to her appointment. For a sharp and critical
analysis of thisdecision, see F. Meinel and C. Neumeier, ‘Befangen?: Zur Ablehnung der Bundesverfassungsrichterin Astrid
Wallrabenstein im PSPP-Verfahren’, https://verfassungsblog.de/befangen/.
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Primacy’s Twilight?
Onthe Legal Consequences of the Ruling of the Federal Constitutional Court of 5 May 2020 for the Primacy of
EU Law

3. THERELATIONSHIP BETWEEN EU LAW AND DOMESTIC CON-
STITUTIONAL LAW

KEY FINDINGS

The doctrine of primacy of EU law has evolved considerably sinceits early daysin the 1960s. This
concerns the case law of both, the Court of Justice and apex courts of the individual Member
States. The Court of Justice formally insists that EU law has absolute primacy over the domestic
law of the Member States. Nevertheless, it has shown considerable flexibility in taking into ac-
counttheinterests of Member States’ apex courts. It accepts fundamental principles of national
constitutionsas justification for the restriction of EU fundamental freedoms, gives Member States
courts discretion when applyingabstract legal standardsto concrete casesand even changesits
own jurisprudence in order to take crucial concerns of Member States’ courtsinto account.

The German Federal Constitutional Court, which is often considered to be the most influential
Member States’ court, has generally accepted the primacy of EU law. However, it has carved out
three exceptions: the Solange reservation for fundamental rights, the constitutional identity
reservation, and the ultra vires doctrine. Nevertheless, prior tothe PSPPjudgment, the Federal
Constitutional Courthas never openly defied the Courtof Justice. The apex courts of other Mem-
ber States have often developed similarexceptions.Often, they even explicitly cite the GFCCas a
source of inspiration. Nevertheless, no other Member State court has, as yet, gone as far as the
GFCCin its PSPP judgment.

The doctrine of primacy of EU law is a fundamental pillar of the EU legal order. It aims at ensuring the
unity and coherency of EU law. This part analyses the application of the doctrine by the Courtof Justice
and some selected apex courts of EU Member States. First, we will analyse the doctrine from the per-
spective of the Court of Justice. The ECJ has always formally insisted on the absolute primacy of EU law
over the domestic law of the Member States. However, it has also shown considerable flexibility in tak-
ing crucial interests of Member States’ courts into consideration (3.1.). Secondly, we will havea closer
look at the doctrine developed by the German Federal Constitutional Court (3.2.). The third section will
compare the German experience tothe caselaw of a selection of other Member States (3.3.). The fourth
section concludes (3.4.).

3.1. The perspective of the Court of Justice (ECJ)

The ECJ has always claimed ultimate authority in determiningthe relationship between EU and domes-
ticlaw. Inthe landmark cases van Gend en Loos and Costav. ENEL, the Courtdeveloped the fundamental
doctrines of direct effect and primacy of EU Law.* According to these doctrines, EU law has absolute
primacy over domesticlaw, and this primacy has to be taken into account by domestic courts in their
decisions. The Court of Justice has confirmed these doctrines in later cases. Notably,itargued in Inter-
nationale Handelsgesellschaft that EU law enjoyed primacy even vis-a-vis fundamental rights guaran-
teedin national constitutions.”

24 Case 26/62,van Gend en Loos, [1963] ECR 1; Case 6/64, Costa v. ENEL, [1964] ECR 585.

25 Case 11/70,Intemationale Handelsgesellschaft, [1970] ECR 1125, at para. 3. See also Case 106/77,Simmenthal, [1978] ECR
629, paras. 21-26; Case 149/79, Commission v. Belgium [1980] ECR 3881, para 19; Joined Cases C-46 & 48/93, Brasserie du
Pécheur and Factortame 11,[1996] ECR 1-1029, para. 33; Case C-473/93, Commission v. Luxemburg, [1996] ECR 1-3207, para.
38;Case C-213/07,Michaniki,[2008] ECR1-9999, paras. 62-69.
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Despite the apparent rigor of the doctrine of primacy of EU law, the Court of Justice has allowed some
flexibility to Member States’ courts and oftentakenthe concerns of the latterinto account.? This flexi-
bility is sometimes reflected in the doctrine. In the following, we would like to discuss two doctrinal
tools with which the ECJ grants flexibility to Member States’ courts-the acknowledgementof funda-
mental constitutional principles of the Member Statesas legal interests to justify restrictions of the EU
fundamentalfreedomsand the discretion granted to Member States’ courts on evaluating the circum-
stances of the specific case in the preliminary reference procedure.

The Court of Justice has recognized in its jurisprudence that fundamental principles of domestic con-
stitutions have to be taken into account when analysing the justification of restrictions of the EU fun-
damentalfreedoms. This concerns both the nationalidentity of Member States and the protection of
fundamental rights.”” In Commission v. Luxembourg, the Court of Justice acknowledged that “the
preservationofthe Member States’ national identities is a legitimate aim respected by the Community
legal order”.?® However, in the concrete case, it held that it was disproportionate todeny certain public
sector jobs, such asin the field of education, to foreign nationals. Instead, the national identity could
have been preserved as effectively by ensuring that the respective candidates fulfilled all conditions
required for recruitment.”

The issue of national identity as a possible restriction of fundamental freedoms came up again in the
case of Sayn-Wittgenstein.*® The case concerned an Austrian national who had been adopted by a Ger-
man with a noble name. When the Austrian authorities refused to acknowledge the noble title in her
birth certificate, the applicant claimed that this refusal violated her freedom of movement. However,
the Court of Justice argued that Austria’s law abolishing the nobility and prohibiting its nationals to
acquiretitles of nobility was a proportionate meansto pursue a goal central to Austrian nationaliden-
tity.>

In Omega, the ECJ acknowledged thatfundamental values enshrined in the national constitution could
justify restrictions of fundamental freedoms.*? The case concerned a prohibition to operate a ‘la-
serdrome’issued by the German administrative authorities. In the laserdrome, players could simulate
war games with sub-machine-gun-type laser targeting devices and sensory tags recording whethera
player had been shot. The applicant argued that the prohibition violated the freedom to provide ser-
vices guaranteed by Art. 56 TFEU because the equipmentwas provided by a UK companyundera fran-
chising contract. The German authoritiesand the German Federal Administrative Courtargued that the
prohibition was justified because the shooting simulation offered by the applicant violated the princi-
ple of human dignity in the German Constitution. The Court of Justice accepted the argument of the

26 See N.Petersen, ‘Karlsruhe’s Lochner moment? A rational choice perspective on the German Federal Constitutional Court’s
Relationship to the CJEU after the PSPP decision’, 21 German Law Journal (2020) p. 995 at pp. 999-1001.

See A.v. Bogdandy and S. Schill, ‘Overcoming Absolute Primacy: Respect for National Identity under the Lisbon Treaty’, 48
Common Market Law Review (2011) p. 1417; M. Claes, The Primacy of EU Law in European and National Law’, in D.Chalmers
and A. Arnull (eds.), The Oxford Handbook of European Union Law (2015) p. 178 at p. 187.

Commission v. Luxembourg, supra note 25, at para. 35.

2 qd.

30 Case C-208/09, Sayn-Wittgenstein, 22 Dec. 2010, EU:C:2010:806.
31 |d, at paras. 92-93.

32 Case C-36/02, Omega, [2004] ECR 1-9609, at para. 32.
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Federal Administrative Courtand held that the restriction of the freedom to provide services was justi-
fied.** Inits reasoning, the Court of Justice referred explicitly to the level of protection of human dignity
prevailing in Germany.**

Another doctrinal tool of the Court of Justice to give flexibility to Member States’ courts is limiting the
reach of its decisions in the preliminary reference procedure. In the preliminary reference procedure
under Art. 267 TFEU the ECJ is asked to give an abstract opinion about the interpretation of the EU
treaties. By contrast, it is not asked to decide the case at issue. Consequently, the Court can vary the
level of guidance it gives to national courts when applying EU law to the concrete case. The less guid-
ancethe Court of Justice gives, the greater the discretion of the Member States’ courts.

The Court of Justice’s controversial Akerberg Fransson judgmentiillustrates this mechanismwell.>* The
referring Swedish court hadasked the Court of Justice whether EU fundamentalrightshad to be taken
into accountin a criminal case concerning taxfraud. In the underlying case, a Swedish fisher had failed
to fully declare his income for tax purposes. For this reason, the Swedish taxauthorities had imposed
anadministrative penalty on him. In addition, he was put on trial for taxfraud before Swedish criminal
courts. Inthe criminal proceedings, he arguedthat a criminal penalty in addition to the administrative
sanction would violate the principle of ne bis in idem guaranteed by the EU Charter of Fundamental
Rights (EUChFR).

The Court of Justice argued in its judgment that EU fundamentalrights were applicable in the case.*
Part of the withheld taxes were value added taxes (VAT). The ECJ deemed criminal sanctionsto be part
of the Member States’ obligations to ensure a correct collection of VAT under Art. 273 of Council Di-
rective 2006/112/EC of November 2006 and to counter illegal activities affecting the financial interests
of the EU under Art. 325 TFEU.* Therefore, the ECJ argued that Sweden implemented EU law when
prosecuting taxfraud cases involving VAT so that the EU Charter of Fundamental Rights was applica-
ble.*® However, the Court of Justice showed restrained when applyingthe prohibition of ne bis in idem
in Art. 50 EUChFR to the concrete facts of the case. It argued that it was up to the referring Swedish
court to determine whether the administrative sanction imposed by the Swedish tax authorities was
actually a criminal penalty in the sense of Art. 50 EUChFR.* This tendency to defer the application of
EU fundamental rights in the concrete case to Member States’ courts can also be observed in other
contexts. For example, the Court of Justice has argued thatit is up to Member States’ courts to resolve
conflicts between the protection of privacy andthe freedom of expression in the context of the General
Data Protection Regulation (GDPR).*

The preceding discussion of the case law of the Court of Justice has shownthat the ECJ has developed
certain doctrinalinstruments to give Member States’ courts a certain amountof discretion and to take
theirinterestsseriously. However, the Court of Justice’s accommodation of Member States’ courts goes
beyond what is reflected explicitly in the doctrine. Instead, the Court of Justice sometimes implicitly
adjusts its own jurisprudencein order to take concerns of Member States’ courts into account.

33 |d., at para. 39.

3 d.

35 Case C-617/10, Akerberg Fransson, 26 Feb. 2013, EU:C:2013:105.
36 |d., at paras. 17-27.

37 Id., at paras. 25-26.

38 |d, at para. 27.

39 |d., at paras. 36-37.

40 Cases C-73/07, Satakunnan Markkinapérssi and Satamedia, [2008] ECR 1-9831, at para. 54; C-345/17, Buivids, 14 Feb. 2019,
EU:C:2019:122, at para.50.
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Most famously, the Court of Justice developed a fundamental rightsjurisprudence under the pressure
of Member States’ courts.”’ After the foundation of the European Communities, the Court of Justice
had initially resisted the introduction of fundamental rights into the EC legal order.* However, when
constitutional courtsofthe member states resisted, the Court of Justice changed course. Pre-empting
judgments of the German Federal Constitutional Court® and the Italian Constitutional Court,* the
Court of Justice held that fundamental rights “form an integral part of the general principles of law” in
Internationale Handelsgesellschaft.* In its subsequent case law, the Court of Justice progressively de-
veloped its fundamental rights jurisprudence,*® which prompted the German Federal Constitutional
Court to give upitsinitial resistance.”

A morerecent example of the Court of Justice’s flexibility is the series of Taricco cases.”® The cases con-
cerned overly short limitation periodsfor VAT fraudin Italy. The accused in the original procedure had
committed VAT fraud, but could not be convicted because of the short limitation period and a cap
concerning the time for which the limitation period could be interrupted.* The Court of Justice argued
that short limitation periodsviolated Art.325 TFEU, according to which Member States have an obliga-
tion to refrain from actions negatively affecting the financial interests of the EU, if the Member State
court found that the shortlimitation period had the consequence that the accused escaped criminal
punishmentina considerable number of cases.** The Court added that a retroactive disapplication of
the limitation clause would not violate the prohibition of retroactive criminal sanctions guaranteed by
Art.49 EUChFR.*' The Court referred, inter alia, to the case law of the European Court of Human Rights
(ECtHR), according to which the retroactive extension of the limitation clause did not violate Art. 7 of
the European Conventionof Human Rights (ECHR).*?

When the casereached theltalian Constitutional Court, thelatter tookissue with the retroactive disap-
plication of the limitation clause.>* Theltalian courtargued that,accordingto its longstanding jurispru-
dence, limitation clauses were part of substantive criminal law so that the prohibition of retroactive
application of criminal sanctions also covered limitation clauses in Italian law. Therefore, it initiated a
second preliminary reference procedure. It asked the Court of Justice to reconsiderits interpretation of
Art.49 EUChFR, arguing that a retroactive disapplication of the limitation clause violated the prohibi-
tion of retroactive application of criminal sanctionsin Art. 25 of the Italian Constitution.

41 See M. Kumm, ‘The Jurisprudence of Constitutional Conflict: Constitutional Supremacy in Europe before and after the
Constitutional Treaty’, 11 European Law Journal (2005) p. 262 at pp. 294-295; J.H. Dingfelder Stone, ‘Agreeing to Disagree:
The Primacy Debate between the German Federal Constitutional Court and the European Court of Justice’, 25 Minnesota
Journal of Intemational Law (2016) p. 127 at p. 135; U. Haltern, Europarecht: Dogmatik im Kontext, Vol.ll: Rule of Law, Ver-
bunddogmatik, Grundrechte, 3™ edn. (Mohr Siebeck 2017) para. 1403.

42 Case 1/58, Stork, [1959] ECR 17; Joined Cases 36-38/59 & 40/59, Ruhrkohlen-Verkaufsgesellschaft, [1960] ECR 423.

43 BVerfGE 37,271 - Solange .

44 Corte costituzionale, 27 Dec. 1973, Frontini, 14 Com. Mkt. L. Rev. 372 (1974).

4> Intemationale Handelsgesellschaft, supra note 25, at para. 4.

46 Case 4/73,Nold,[1974] ECR 491, at paras. 13-14; Case 44/79, Hauer, [1979] ECR 3727, at paras. 14-15.

47 BVerfGE 73,339 - Solange l.

48 On the Taricco cases, see M. Bonelli, The Taricco saga and the consolidation of judicial dialogue in the European Union’,
25 Maastricht Journal of European and Comparative Law (2018) p. 357. See further below, 3.3.6.

49 Case C-105/14, Taricco, 8 Sept. 2015,EU:C:2015:555.

50 Id., at paras. 47-52.

51 Id,, at paras. 54-57.

52 |d., at para. 57.

53 Corte costituzionale, 23 Nov. 2016, Order no.24/2017.
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In its response tothe preliminary reference request of the Italian Constitutional Court, the Court of Jus-
tice acknowledged the concerns of the latter.>* It argued that the retroactive disapplication of the lim-
itation clause had to comply with the principles of foreseeability, precision, and non-retroactivity.>®
Therefore, if the retroactivedisapplication of the limitation clauseled to uncertainty in the Italian legal
system, the Italian Constitutional Court was not obliged to disapply the Criminal limitation provisions
at issue.”® Consequently, the Court of Justice showed flexibility to accommodate the concerns of the
Italian Constitutional Court.

The preceding analysis shows thatthe Court of Justice, despite insisting on the primacy of EU law, has
shown a considerable amount of flexibility when it comes to the preservation of constitutional values
important to domestic legal orders. It recognizes that the protection of these values can justify re-
strictions of fundamental freedoms, grants Member States’ courts discretion when applying abstract
legal standardsto the concrete case at hand and revises its own jurisprudence in order to take serious
concerns of Member States’ courts into account.However, it is importantto note that the Court of Jus-
tice still claims ultimate authorityin determining which Member States’ concerns are worthy of being
taken into account when determining possible conflicts with EU law. Furthermore, all discussed judg-
ments concern the accommodation of constitutional values of Member States. By contrast, we cannot
observe similar decisionswhen it comes to the interpretation of the competences of the EU or its insti
tutions.

3.2. The case law of German Federal Constitutional Court regarding Euro-
pean integration

The German Federal Constitutional Court has developed quite a complex case law when it comes to
therelationship of German domesticlawand EU law. In principle, the Federal Constitutional Court has
accepted the primacy of EU law.*” However, over the years, it has carved out three exceptions.*® The
oldest and most famous exception is the so-called Solange reservation, according to which the Court
reserves itself theright to review EU legal acts on their conformity with fundamental rights. Secondly,
the Court has established an exceptionfor the preservation of German constitutional identity. The final
exception s the ultra vires reservation, which was the basis for the PSPP decision.

3.2.1. The Solange reservation and fundamental rights review

The Solange reservation was developed by the Federal Constitutional Court in the early 1970s.* The
Court had concerns about the lack of fundamental rights protection in the European Communities.
When an applicant brought a case in which he claimed that an EC regulation violated his fundamental
rights under the German Constitution, the Court seized the opportunity. In its Solange | judgment, it
held that EClegal acts were reviewable on their conformity with German fundamentalrights as longas

54 Case C42/17,M.AS., 5 Dec.2017,EU:C:2017:936.
55 Id. at para. 51.
56 |d., at para. 59.
57 See, e.g, BVerfGE 126,286,at 301-302;142,123,at 187.

58 Onthe case law of the German Federal Constitutional Court regarding the relationship between domestic law and EU law,

see, generally,S. Simon, Grenzen des Bundesverfassungsgerichts im europdischen Integrationsprozess (Mohr Siebeck 2016);
N. Petersen, ‘Germany’, in F.M. Palombino (ed.), Duelling for Supremacy: International Law vs. National Fundamental Princi-
ples (CUP 2019) p.89 at pp. 90-96.

5% BVerfGE 37,271 - Solange .
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there was no effective system of fundamental rights protection on the EC level.® Yet, in the case at
issue, it found that the challenged ECregulation did not violate Germanfundamentalrights.

This decision led to two developments: On the one hand, the Federal Constitutional Court received a
significant number of constitutional complaints invoking a fundamental rights violation by EC legal
acts.® On the other hand, the European Court of Justice continued to develop its fundamental rights
jurisprudence which it had started in Stauder®® and Internationale Handelsgesellschaft.®® Because of
these developments, the Federal Constitutional Court adapted its course in the so-called Solange Il
judgment.® It argued that the Court of Justice had developed a fundamental rights jurisprudence
which guaranteed a sufficient level of fundamental rights protection on the European level. For this
reason, it would refrain from reviewing EC legal acts on their consistency with German fundamental
rights.® However, it reserveditself the right tointerveneif, in the future, the level of fundamental rights
protectionin the ECturned out to be insufficient.

This second Solange reservation has never been invoked by the Constitutional Court. To the contrary,
in recentyears, the Court hasrathervoiced concernsthat the fundamental rights jurisprudence of the
Court of Justice was too extensive.®” Furthermore, when in 2000, an applicant tried to challenge the
constitutionality of the EC banana marketregulation through the constitutional complaint procedure,
the Federal Constitutional Court swiftly declared the application to be inadmissible.®®

Therefore, one may have wondered whether the doctrine still has any practical relevance. However,
two recent decisions of the first Senate of the Federal Constitutional Court have made some decisive
modifications to the doctrine and thus breathed new life into it.® Before we analyse these two deci
sions, itis necessaryto lookat oneof the predecessors, the European Arrest Warrant | judgment that the
Federal Constitutional Court delivered in 2005.7° In this case, the Court had to decide about the imple-
mentation of the Framework Decision on the European arrestwarrant.”’ In its judgment, the Court ar-
gued that the German legislature had to comply with German fundamental rightswhen it was imple-
menting a legal act of the European Union to the extent that this legal act allowed for discretion re-
garding theimplementation.”

This approach has recently been extended in a decision on Right to erasure (or “therightto be forgot-
ten”) from November 2019.7 The decision concerned the implementation of the General Data Protec-
tion Regulation (GDPR).”* The Constitutional Court reaffirmed its earlier jurisprudence in the European

60 BVerfGE 37,271, at 285.

81 See Haltern, supra note 41, at para. 1103.

62 Case29/69, Stauder, [1969] ECR 419.

63 See supra notes 45-46.

64 BVerfGE 73,339 - Solange l.

65 BVerfGE 73,339,378-386.

66 BVerfGE 73,339,387.

87 BVerfGE 133,277,at 316.

68  BVerfGE 102, 147 - Banana Market Regulation.

69 BVerfG, 6 Nov. 2019, 1 BvR 16/13,NJW 2020, 300 - Right to be Forgotten I; BVerfG, 6 Nov. 2019, 1 BvR 276/17,NJW 2020.
314 - Right to be Forgottenll.

70 BVerfGE 113,273 - European Arrest Warrant I.

71 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between

Member States, 2002/584/JHA.
72 BVerfGE 113,273, at 300.
73 BVerfG, 6 Nov. 2019, 1 BVR 16/13 - Right to be forgotten .

74 Regulation (EU) 2016/679 on the protection of natural persons with regard to the processing of data and on the free

movement of such data.
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Arrest Warrant case and argued that the German authorities were bound by German fundamental
rights to the extent that theyhad discretionin implementing EU law.” However, the Court added that
German fundamentalrights had to beinterpretedin light of the EUChFR if German authorities imple-
mented EU law.”® Furthermore, the Court even reversed the Solange assumption and argued that the
reference to German fundamental rights was not sufficient if there were indications that German fun-
damentalrights did not provide an adequate level of protection.”” According to the GFCC, the EU fun-
damental rights had to be directly taken into account in such a situation.” If the interpretation of EU
fundamental rights was unclear, German courts had toask the Court of Justice for an interpretation by
initiating a preliminary reference procedure.”

In a paralleldecision that was issued on the same day, the Federal Constitutional Courtalso addressed
the situation that German authoritiesacted on the basis of EU legal acts in fully harmonized areas.®’In
this situation the GFCC reserved itself the right to review the acts of the German authorities on their
conformity with EU fundamental rights.®' However, the Court affirmed that it would exercise this fun-
damental rights review “in cooperation with” the Court of Justice.®” If the interpretation of EU funda-
mental rights was unclear, it would initiate a preliminary reference procedure according to Art. 267
TFEU.®

The preceding discussion shows how the approach of the German Federal Constitutional Court has
changed fundamentally whenit comesto fundamental rights review of EU legal acts. Initially, the Court
reserved itself therightto review every single EU legal act on its conformity with EU fundamental rights.
Then, in Solange I, it argued that the EU fundamentalrights protection was prevalent, but only under
the reservation that the EU provided an adequate protection of fundamental rights. While the Court
has not formally renounced the Solangereservation,®its existence is only of theoretical relevance after
the two decisions concerning theright to be forgotten thatwere issued in November 2019. Neverthe-
less, the Federal Constitutional Court doesnot totally cede theright to review acts of German authori-
ties on their conformity with fundamental rights even if these are completely determined by EU law.
However, instead of insisting on the application of German fundamental rights, the Court now refers
to EU fundamentalrights, respecting —at least in theory — the interpretation of the latter by the Court
of Justice. While this new approach is not without potential for conflict, we have to observe how the
new doctrine plays outin practice for amore nuanced assessment.

3.2.2. The preservation of German Constitutional Identity

The constitutional identity reservation has its roots in the Maastricht judgment from 1993 on the con-
stitutionality of the Treaty of Maastricht.® The judgment concerned the German ratification of the
treaty of Maastricht establishing the European Union that was signed by the Member States in 1992.

75 BVerfG, 1 BvR 16/13, supra note 73, at para. 45.
76 |d., at para. 60.

77 Id., at paras. 67-69.

78 |d., at para. 72.

7% d.

80 BVerfG, 6 Nov. 2019, 1 BVR 276/17 - Right to be forgotten l.
8 |d, at para. 50.

82 d,, at paras. 68-71.

8 |d, at para. 70

84 Seeid, at paras. 47-48.

85 BVerfGE 89, 155 — Maastricht.
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The Court held that the European treaties could only be ratified if they complied with certain core prin-
ciples of the German Constitution. It derived these core principles from the so-called eternity guarantee
in Art. 79 para. 3 of the Constitution® which established that specific constitutional provisions could
not be changed througha constitutionalamendment.?” The main focus was on the principle of democ-
racy, where the court examined whether the perceived democracy deficit of the EU was compatible
with therequirements of the Constitution. Despite expressing reservations, it finally came to the con-
clusion that the EU was consistent with the democracy principle of the German constitution.

The GFCCextended this approachin the Lisbon judgment that was issued in 2009, 16 years after Maas-
tricht.®® Again, the Court had toreview a change of the foundingtreaties of the EU. This time, however,
it did not limit itself to the examination of the principle of democracy. Instead, it developed the concept
of constitutionalidentity and identified certain corecompetences of the statewhich could not be trans-
ferred to the EU level even througha change of the founding treaties.® These competences concerned,
in particular, the areas of criminal law, national defense, budgetary sovereignty of the parliament, the
welfare state, and cultural self-determination. However, the normative basis for identifying these areas
as core competences of the state has remained unclear.”® While the Court in Maastricht still referred to
the eternity clause in Art. 79 para. 3 of the Constitution, the state competencesdoctrine developed in
Lisbon is devoid of an explicit normative justification in the German Grundgesetz. Yet again, the Court
stopped shortof declaring the Treaty of Lisbon unconstitutional.

Both the Maastricht and Lisbon judgments concernedthe momentof transferring power to the EU level.
Therefore, they do not comeinto conflict with the primacy of EU law because thereis no legal obliga-
tion to ratify a change of the foundational treaties of the EU — however inconvenienta veto of the Con-
stitutional Court may be politically. However, a possibility for conflict emerged with the next step of
the Court in developing the doctrine - the European Arrest Warrant Il case.® While avoiding an open
conflict with the doctrine of primacy of EU law, the Court displayed the potential for such a conflict
when it applied the constitutional identity doctrine to EU secondary law.

The case concerned the Framework Decision on the European arrest warrant. The applicant was a US
citizen who had been criminally convicted in absentia in Italy. While the Court of Justice had argued
in its Melloni judgment that such convictions in absentia did not impose a necessary barrier to
surrender under the European arrest warrant Framework Decision,®” the case before the Federal
Constitutional Court differed in one significant dimension: The applicant plausibly denied having been
informed that a criminal procedure against him was pendingin Italy.

The GFCCargued in European Arrest Warrant Il that theright to be heardin a criminal proceeding was
covered by the guarantee of human dignity as guaranteed by Art. 1 of the German Constitution.”* Be-
cause human dignity formed partof the unamendable provisions of the constitution, it was one of the

8 BVerfGE 89,155,at 172.

87 Onunamendable constitutional provisions, see generally Y. Roznai, Unconstitutional Constitutional Amendments: The Lim-
its of Amendment Powers (Oxford University Press 2017). On the specific German case, see K. Chatziathanasiou, Verfas-
sungsstabilitdt: Eine von Artikel 146 GG ausgehende juristische und (experimental-) 6konomische Untersuchung (Mohr Siebeck
2019).
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89 BVerfGE 123,267, at 344,353-354,359-363.

%  See the critique by C. Méllersand D. Halberstam, The German Constitutional Court says “Ja zu Deutschland”, 10 German
LJ(2009) p. 1241.

°1  BVerfGE 140,317 - European Arrest Warrant Il.
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principles that make up German constitutional identity.** EU legal acts, like the Framework Decision on
the European arrest warrant, were inapplicable in Germany to the extent that they were inconsistent
with this constitutional identity.”® Nevertheless, the GFCCdid not find a violation of German constitu-
tional identity in the case at hand. Instead, the GFCC argued that the Framework Decision could be
interpreted in a way that was consistent with humandignity,i.e. that there was no obligation to extra-
ditethe applicant unless ltaly gave a guarantee to repeatthe takingof evidence in the criminal proce-
dure.®*The Court of Justice confirmed the interpretation of the Framework Decision proposed by the
German Federal Constitutional Court only a few monthslater in its Aranyosi judgment.”’

In particular, the last judgment shows that the identity reservation can potentially come into conflict
with the principle of primacy of EU law. However, the Federal Constitutional Courthas avoided a con-
flict until now. In the one case where such a conflict might have occurred, the European arrest warrant
Il decision, the GFCC interpreted the EU legal actin a way that it was consistent with the requirements
of human dignity —aninterpretation thatwas later accepted by the Court of Justice.

3.2.3. The ultra vires reservation

The doctrine that gaverise to the PSPPjudgement from May 2020 was the ultra vires reservation. Like
the constitutional identity reservation, the ultravires doctrine can also be traced back to the Maastricht
judgment from 1993.% However, while the analysis of the conformity of the EU institutional setting
with the German principle of democracy was central to the judgment, the reference to ultra vires ap-
peared in a mere obiter dictum. The Court referred to ultravires again in its Lisbon judgment —in another
obiter dictum.*

The ultra vires doctrineis supposed to capture actsof EU institutions acting outside of their own com-
petences. Whether the measure of an EU institution was in conformity with its competencesis, accord-
ing to the doctrine, ultimately decided by the GFCC - not by the Court of Justice. The Constitutional
Courtarguesthatthe ultravires review is necessary to protect the German democratic decision-making
process. EU law could not demand primacy if the measure was not covered by the competences that
have been explicitly transferred to the EU by the Member Statesin the EUfounding treaties.'®

While it is, in principle, uncontroversial that only EU legal acts that are in conformity with EU primary
law benefit of legal primacy, the controversy is centered on the question of who decides whether an
EU act was within or outside of the EU’s competences. According to thearchitecture of the EU treaty,
the competence to interpret the EU treaties ultimately rests with the Court of Justice, which is ex-
pressed, in particular, by Art.267 TFEU.

In order to reduce the potential of conflicts, the GFCCissued a decision, in which it interpreted the ultra
vires doctrine restrictively, one year after Lisbon.'®' The question that was put before the Court was
whether the Mangoldjudgment of the Court of Justice issued a few years earlier had been ultra vires.'®
In Mangold, the Court of Justice had indirectly extended the applicability of the Employment Equality

9  BVerfGE 140,317, at 341.

%  BVerfGE 140,317, at 337.
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Framework Directive to the phase before the implementation deadline by resorting tothe general prin-
ciple of non-discriminationwhich formed part of EU law.'® In its ensuing Honeywell decision, the Fed-
eral Constitutional Court ceased the opportunity to specify the ultra vires doctrine. It held that an EU
legal act could only be classified as ultra vires under three conditions: First, if there was a doubt about
theinterpretation of EU competences andtheir interpretation by the Courtof Justice, the question had
to be referred to the Court of Justice in the context of the preliminary reference procedure.'® Without
a decision of the Court of Justice, the GFCCmay not set aside an EU legal act under the ultra vires doc-
trine.'® Second, the violation of EU competences hasto be manifest.'* With this requirement, the Fed-
eral Constitutional Court acknowledged that there may be reasonable disagreement about the inter-
pretation of legal norms,and the ultravires reservation should only be usedwhen a legalinterpretation
leaves the realm of the reasonable.’ Finally, the violation of competences hasto be “highly significant
in the structure of competences between the Member States and the Union withregard to the principle
of conferraland to the binding nature of the statute underthe rule of law.” ' In the concrete case, the
GFCCruled that the Court of Justice had still acted within its competencesin Mangold, acknowledging
that thelatter had the power to interpret the EU treaties dynamically.'®

In 2014, the GFCC had to deal with the ultra vires reservationin its OMT decision, which concerned -
similar to PSPP - the competences of the ECB.""° The decision dealt with an ECB policy announcedin a
pressrelease, according to which the ECB reserved itself the right to purchase sovereign bonds of EU
Member States on the secondary market."" The ECB announcement came at the height of the Euro-
pean debt crisis. Even though no Member State bonds were ever purchased under the program, it
achievedits purposeto reduce the spread of the government bonds within the Euro zone. Neverthe-
less,a group of interested German citizens and politicians challenged the OMT policy before the GFCC,
after a similar attempt before the General Courthad been considered inadmissible.™

The GFCC held that the case against the ECB was admissible and arguedthat the latter had violated its
competences by announcing the OMT policy."” It based its decision on two arguments. On the one

103 d,, at paras. 75-76.

104 BVerfGE 126,286, at 304.

105 Id

106 d. (highlighted by the authors).
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German Law Journal (2014) p. 111; D. Murswiek, ‘ECB, ECJ, Democracy, and the Federal Constitutional Court: Notes on the
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hand, it reasoned that the policy violated the prohibition to purchase sovereign bonds directly from
the Member States enshrined in Art. 123 (1) TFEU."™ While the OMT program only targeted the pur-
chasing of bonds on the secondary market, the GFCC adopted a functional interpretation of Art. 123
TFEU, according to which purchases on the secondary market were also covered because they might
circumvent the prohibition of direct purchases."’* According to the GFCC, the Member States could sell
their debt instruments to third persons who would then pass them on to the ECB. Furthermore, the
activity of the ECB on the secondary market had indirect effects on the Member States’ budgets be-
cause it allowed them to sell debt instruments to more favourable conditions than without the inter-
vention of the ECB. On the other hand, the GFCCargued that the OMT program violated the mandate
of the ECB to maintain price stability, which is contained in Art. 127 (1) TFEU. Instead, the GFCC rea-
soned, the main purpose of the ECB’s press release was the promotion of economic policy, "¢ particu-
larly because it helped to keep down the refinancing costs of euro Member States with budgetary prob-
lems and contributed to the stability of the euro area.""” Because of this reasoning, the Federal Consti-
tutional Court initiated a preliminary reference procedure underArt. 267 TFEU in accordance with the
requirement postulated in Honeywell.''®

In the ensuing Gauweiler judgment, the Court of Justice rejected the argumentation of the Federal
Constitutional Court and held that the OMT policy was in conformity with the ECB’s competences.'®
The Court of Justice acknowledged that a clear circumvention of the prohibitioncontained in Art. 123
TFEU amounted to a violation of the provision.'® However, this did not mean that any activity on the
secondary market was automatically prohibited.’”' Instead, the Court of Justice pointed out that Art.
18.1 of the Protocol on the ESCB and the ECB explicitly authorized the ECB to buy and to sell outright
marketable instruments in Euro, which includes government bonds.'

Moreover, the Court of Justice rejected the GFCC's attempt to qualify the OMT program as a violation
of Art. 127 (1) TFEU. Instead, the ECJ argued that the measure was necessary in order to preserve the
coherence and effectiveness of the ECB’s monetary policy in the whole euro area.'® While the measure

the OMT Decision of the German Constitutional Court’, 15 German Law Journal (2014) p. 321;D. Schiek, The German Fed-
eral Constitutional Court’s Ruling on Outright Monetary Transactions (OMT): Another Step towards National Closure?, 15
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(2014) p. 369; M. Wendel, ‘Exceeding Judicial Competence in the Name of Democracy: The German Federal Constitutional
Court’s OMT Reference’, 10 European Constitutional Law Review (2014) p. 263; |. Pernice, ‘A Difficult Partnership between
Courts: The First Preliminary Reference by the German Federal Constitutional Court to the CJEU’, 21 Maastricht Journal of
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also had an effect on the stability of the euro area, this effect was, according to the ECJ, only second-
ary.”Furthermore, the conditionality of the OMT program did not undermine its purpose as a means
of monetary policy. Instead, it was necessaryto impose suchconditions in order notto undermine the
effectiveness of the ESMand the EFSF.'*

In its final judgment regarding OMT, the GFCC generally accepted the interpretation of the Court of
Justice.'” While it raised certain doubts regarding the reasoning of the Court of Justice,'” it argued
that thelatter’s judgmentdid at least not manifestly violate the EU treaties.'?® In particular, the Federal
Constitutional Court acknowledged that the Court of Justice’s argumentation was in line with the
wording of the EU treaties and its prior case law.'?

More recently, in a judgment from 30 July 2019, the German Federal Constitutional Court had to ad-
dress the constitutionality if two EU regulations, transferring the authority to supervise national banks
to the ECB."™ The GFCCargued that both regulations did not constitute a manifest violation of EU com-
petences and thus could not be considered ultravires.

For thetime being, the final chapter onthe Federal Constitutional Court’s ultra vires review was written
in the cases concerning the PSP program of the ECB, which we discussed above.™' For the first time in
its jurisprudence, the GFCCfound that ajudgment of the Court of Justice was ultra vires. Whether the
PSPP judgment was an exception to the norm or the starting point to a new, more confrontational
phase of the GFCC's jurisprudence remainsto be seen. Somecommentators have pointedout that the
PSPP judgment of the GFCC already contains the seeds for future conflicts about the competences of
the ECB.™?

3.2.4. Conclusion

The preceding discussion has shown that the German Federal Constitutional Court has developed a
quite complex doctrine regarding the primacy of EU law. While the Court has generally accepted pri-
macy of EU legal norms even with regard to the German Constitution, it has carved out three excep-
tions. First, the Solange exception aims at safeguarding Germanfundamentalrights. The Courtreserves
itself theright to intervene iffundamental rights should not be protected adequately on the EU level.
In its more recent case law, the Court even applies European fundamental rights when reviewing
measures of German authorities that have been determined by EU law, while generally accepting the
primacy of the Court of Justice’s interpretationin this field.

Second, theidentity reservation aims at preserving certain fundamental values of the German consti-
tution even againstEU legal acts. This concerns, in particular, the principle of democracy and the guar-
antee of human dignity. Finally, the Federal Constitutional Court has developed an ultra vires review.
While the purpose of the first two exceptionsis the preservation of German constitutional values in the
face of primacy of EU law, the ultra vires exception requires the interpretation of EU law itself. Therefore,
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it comes most clearly into conflict with the CJEU’s ultimate authorityto interpret EU law as guaranteed
by Art.267 TFEU.

For a long time, the Federal Constitutional Court has avoided an open conflict with the Court of Jus-
tice.”® Instead, it has tried to exploit grey areas in order to nudge the Court of Justice into particular
directions. This concerns, e.g., the development of an EU fundamental rights jurisprudence in the
1970s**or the interpretation of the Framework Decision on the European arrest warrantin conformity
with the guarantee of human dignity."*> Potentially, the recent turn of the GFCC to review legal acts
derived from EU law on their compatibility with EU fundamentalrightsis also a move to influence the
interpretation of fundamental rights in the EU. Yet, the PSPP Judgment might be a decisive turning
pointin therelationship between the two courts. Considering the more confrontational nature of the
ultra vires review compared to the other two exceptions, it is probably not surprising that the GFCC
ultimately relied on ultra vires for breaking open the conflict with the ECJ.

3.3. The position of other courts of EU member states

Thejurisprudence of the GFCCis an important point of reference for many apex courts of other Member
States, and the reservations developed by the GFCC have resonated with many of them.** However,
as the following comparative overview will show, while the other national courts have used doctrines
that are similar to the ones developed by the GFCC, the conditions under which these doctrines have
been employed vary significantly. This calls for a contextualization of the judicial decisions. Relying
predominantlyon secondarysources, i.e.the scholarly discoursein European comparative law, the fol
lowing section presents short case studies on various national legal orders and their approach to the
primacy of EU law.

We have selected eight Member States for thisanalysis. These range from founding members, like Bel-
gium, France, Italy, and the Netherlands, over states that have acceded later in the last century, like
Denmark, to Member States that have become EU members morerecently, like the Czech Repubilic,
Hungary, and Poland. Among the chosen national orders are some, where the relationship between
national law and EU law appears to be uncontentious, as is the case in the Netherlands, and others,
where the relationship between nationallawand EU law appears highly precariousand politicized, as
in the cases of Hungary and Poland. Mostof the national ordersappearto fallin between this range of
extremes, with national high courts occasionally challenging the Court of Justice but generally con-
forming toits jurisprudence. The section presentsthe national case studies in alphabetical order.

3.3.1. Belgium

Within the spectrum of national case studies, the case of Belgium could have been considered to be an
uncontentiousoneifit was not for somerecent, prominent flashes of ambivalence. Generally, the Bel
gian Constitutional Court is considered to be among the courts that respect the primacy of EU law.™’
However, it has recently followed the example of the GFCCand expressed somereservations. It did so
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in a decision from 2016 that concerned litigationagainstthe EU’s 2012 Treaty on Stability, Coordination
and Governancein the Economicand Monetary Union (Fiscal Stability Treaty).'*®

Severalsocietal groups were concerned that the ratification of the Fiscal Stability Treaty and the adher-
ence to its budgetary restrictions would prohibit Belgium from fulfilling its constitutional obligations
in the area of social rights. However, the Belgian Constitutional Court denied these societal groups
standing, arguing that they were affected too indirectly.** It also held that the budgetary autonomy of
the Belgian Parliament was not violated, as parliamentarians retained their liberty to draw up and ap-
proveabudget.'?

Nevertheless, the Belgian Constitutional Court also deliveredan obiter dictum on Article 34 of the Bel-
gian Constitution that can be understood as a reference to some of the exceptions developed by the
GFCC.It held that

“Iw]hen approving a treaty which [attributesnew competencesto EU institutions], the legisla-
ture must respect Article 34 of the Constitution. By virtue of that provision, the exercising of
specific powers can be assigned by a treaty or by a law to institutions of public international
law. While these institutions may subsequently decide autonomously about how they exerdse
these competences, Article 34 of the Constitutioncannotbeinterpreted as granting an unlim-
ited licence to thelegislature, when approving thattreaty, or to the said institutions, when ex-
ercising their attributed powers. Article 34 of the Constitution does not allow a discriminating
derogation to the national identity inherent in the fundamental structures, political and con-
stitutional, or to the basic values of the protection offered by the Constitution to alllegal sub-
jects'.”™

The Constitutional Court explicitly refers to the protection of nationalidentity. Yet, thereis also anim-
plicit reference to a possible ultra vires review. As Philippe Gerard and Willem Verrijdt elaborate, the
ultra vires review can “beread in the statementthatthe EU organs maynot use the attributed powers
as an 'unlimited licence (...) when exercising their attributed powers'.”"**At the same time, the emphasis
by the Court on the principle of conferraland the powers that are conferred basedon Article 34 of the
Constitutionimply the possibility of an ultra vires review.'®

The judgment can be considered a warning to the Belgian national legislator and an invitation to a
dialogue with the Court of Justice.'** Nevertheless, the threatto the coherence of the EU legal order is
limited. The decision concerns the ratification of an intergovernmental treaty. While a negative deci
sion would have been inconvenient for the political response to the sovereign debt crisis, it would not
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have posed a challenge to the primacy of EU law because Member States courts are free to declare a
new treaty or a treaty amendment incompatible with the domestic constitution withoutviolating the
principle of primacy.'*

33.2. Czech Republic

The Czech Republic presents an interesting case. Generally, the jurisprudence of the Czech Constitu-
tional Court has been considered ‘integration friendly”." Still, the Czech Constitutional Court was the
first national court ofa Member State to declare an EU legal act ultra vires. ' The judgment is consid-
ered an exception to the rule, which shows the need to contextualize nationaljurisprudence.'®

Generally, the jurisprudence of the Czech Constitutional Court had been following familiar lines with
regard to therelationship of EU and nationallaw: In Sugar Quotas lll the Court recognized the primacy
of EU lawin principle, but also reserved foritself the rightto review whether EU law conflicted with the
‘fundamental core’of the Czech Constitution andState.* The Czech Constitutional Court furtherelab-
orated ontheselimitsinits ex ante review of the Lisbon Treaty, emphasizing that the transfer of com-
petences may not deprive the Czech Republic of its status of a sovereign state.” While these elements
are typically reminiscing of the concept of constitutional identity, the Czech Constitutional Court did
not mention the conceptas such.™'It rather relied on (and extended) the scope of the constitutional
eternity clausein Article 9(2) of the Czech Constitution.

Atthe sametime, the Court acknowledged the wide political discretion of the legislature.™ Only if the
scope of this discretion was clearly exceeded, the Courtwould intervene as an ultima ratio.”>* Here, the
Courtreferredto the GFCC's decisionsin Solange Il and Maastricht. It stated thatit “generally recognizes
the functioning of this institutional framework for ensuring a review of the scope of exercise of con-
ferred competences, although [the Court's] position may change in the future, should it appear that
this framework is demonstrably non-functional”.”* Should the standard of human rights protection
becomeinadequate, the authorities would have to take back the transferred powers to ensureprotec-
tion of the fundamental core of the Constitution.'*

In January 2012, the Czech Constitutional Court changed course with its Holubec (also called Slovak
Pensions XVII) judgment.'In this judgment, it found thedecision of the Courtof Justice in Landtovd'’
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tional Identity in a Europe of Multilevel Constitutionalism (Cambridge University Press 2020) p. 85 at p. 85.

147 Czech Constitutional Court, Slovak Pensions XVIl/Holubec,31 Jan 2012,PI.US5/12.

148 See only Kosaf and Vyhnanek, supra note 146, at p. 104.

49 Decision of 8 March 2006, case No. P. OS 50/04, Sugar Quotas Ill (English translation available at
https://www.usoud.cz/en/decisions/2006-03-08-pl-us-50-04-sugar-quotas-iii); see further Briza, supra note 146.

150 Decision of 26 November 2008, case No. PI.US 19/08, para 109, Lisbon Treaty .
151

146

Kosaf and Vyhndanek, supra note 146, at p. 86.
152 Briza, supra note 146, at p. 150.

153 Decision of 26 November 2008, case No. PI.US 19/08, para 109, Lisbon Treaty |.

154 Decision of 26 November 2008, case No. PI.US 19/08, para 139, Lisbon Treaty I, as transl. Briza, supra note 146, at p. 153.
155 With reference to Sugar Quotas Ill; Briza, supra note 146, at p. 161.

156 Czech Constitutional Court, Slovak Pensions XVII/Holubec,31 Jan 2012,P1.US5/12.

157 Case C-399/09, Landtovd, 22 June 2011, ECLI:EU:C:2011:415.
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to be ultra vires. Nevertheless, due to is peculiar background, the judgment is usually regarded as an
outlier thatis not representative for Court’sapproach toEU law.® The background of the caseis collo-
quially summarizedas the “battle over ‘Slovak Pensions’."*® After the dissolution of Czechoslovakia the
responsibility for pensionswas distributed in a treaty between the Czech Republicand the Slovak Re-
public. The decisive criterion was the employer’s place of residence or establishment on 31 December
1992. As many Czech citizens who had worked on theSlovakterritory were unsatisfied with their Slovak
Pensions, the Czech Social Security Administration provided in some cases a compensatory supple-
ment. But the practice was apparently not uniform, and the Czech Constitutional Court found this to
be a violation of theright to social security in old age and of the principle of equality, which required
thatthe same pension should be paid to all Czech citizens.

The consequence, however, was deep disagreementwithin the national judicial system and in partic-
ular between the Constitutional Courtand the Supreme Administrative Court. The problemofthe Con-
stitutional Court'sdecision was thatit did not award the supplement equally, but restricted it to Czech
citizens residing in the Czech Republic. This led the Supreme Administrative Court, which was opposed
to the supplements, to make a preliminaryreference to the Courtof Justice.’®

This preliminary reference led to ECJ’s judgment Landtovd. The Court of Justice held that the supple-
ment constituted a direct and indirect discrimination on the basis of citizenship and therefore violated
EU primary law.'®" Furthermore, the ECJ held that, until a non-discriminatory solution was found, dis-
advantaged petitioners hadto be awarded the favourable treatment. Nonetheless, in the case at issue,
the Supreme Administrative Court decided not to grant the supplement because it was based on a
transgression of competences by the Constitutional Court.™

In the following case, the Czech Constitutional Court referred to its aforementioned jurisprudence on
the ‘fundamental values’ of the Czech Constitution that the EU legal acts may not violate, and to the
controlofthe competence of EU institutions.As it found thatthe Court of Justice had ignored the spe-
cific history and circumstances of the case in Landtovd, it held the Court of Justice’s judgement to be
ultra vires.'®

As already indicated, thejudgment wasissued under several special circumstances. The Court of Justice
had ignored (and even returned) an explanatory letter by the Czech Constitutional Court, and in the
proceedings the Czech Government did not side with the Constitutional Court. Meanwhile, the legal
arguments put forward by the Czech Constitutional Court haven been strongly criticized in the litera-
ture.'®In particular, itis unclear why it chose not to submit a preliminary reference to the ECJitself.'
And while it made several references to the jurisprudence of the GFCC'%, it did not grant the Court of
Justice amargin of errorthatthe GFCC affords tothe Court of Justice underits Honeywell framework.'s’

158 Kosaf and Vyhnanek, supra note 146, at p. 105.

159 R, Zbiral, ‘Czech Constitutional Court, judgment of 31 January 2012, PI.US 5/12.A Legal revolution or negligible episode?
Court of Justice decision proclaimed ultra vires’, 49 Common Market Law Review (2012) p. 1475 at p. 1477.

160 Zbiral, supra note 159, at p. 1478.

161 Case C-399/09, Landtovd. 22 June 2011, ECLI:EU:C:2011:415, paras. 41-49.

162 See Zbiral, supra note 159, at p. 1480.

163 Transl. by Zbiral, supra note 159, at p. 1482.

164 Zbiral, supra note 159, at pp. 1483-1485.

165 Zbiral, supra note 159, at p. 1485.

166 Zbiral, supra note 159, at p. 1486.

167 Zbiral, supra note 159, at p. 1487.See also Wendel, supra note 135, at pp. 994-995.
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In sum, observers considerthe decision ratheras the result of an internal conflict of the Czech judiciary
thatis framed in terms of EUlawthan as a serious challenge to the primacy of EU law.®® And while the
decision caused some damage to the primacy of EU law and the judicial dialogue in the EU, it is still
considered a unique aberration, in particular because it is deemed unlikely thatthe Court will continue
this line of jurisprudence.’®

3.3.3. Denmark

The Danish Supreme Court is also among the very few national courts that have recently defied the
primacy of EU law. It did so in its ruling in the Ajos case, where it held that the ECJ’s judgment was
inapplicable.”® As in the other cases, in which a national courtis defying the position of the ECJ, the
case has its own particularities. In the Danish legal order, the Danish Supreme Court takes a principled,
very deferential position towardsParliament and Government, seeking to avoid any impression of ju-
dicial activism. As is pointed out in the literature, the Court has only one time ever found a piece of
legislation to be unconstitutional.'

Therulingin Ajosis generally seen as a continuationof the Supreme Court’s jurisprudence on the limits
of EU law."2 This jurisprudence rests on a Dualist conception of the implementation of international
law'”, and on a very strict review of whether powers were conferred to the EU through the restrictive
mechanisms foreseen by the notoriously difficult toamendDanish Constitutionand the Danish Law on
accession which supplements these mechanisms. More specifically, the Danish constitution provides
one procedure for international cooperation (Art. 19), and one for the transfer of sovereignty (Art. 20).
A transfer of competences may eithertake place under the procedure of Art. 20, or, if the competences
thataretransferred are notspecified, through anamendment of the Constitutionaccording to the very
rigid procedure of Art.88."*

The main judgments that laid the ground for the decision in Ajos are the Supreme Court’s rulings in
Maastricht and Lisbon. In Maastricht'”>, the Supreme Court held that EU law had no primacy over the
Danish Constitution, and that it is a precondition for a transfer of powers that Denmark remains an
independent state.'”® According to the Maastricht decision, and as quoted in the subsequent Lisbon
decision, “it is for the Danish courts to decide whether EU acts exceed the limits for the surrender of

168 ). Komarek, ‘Czech Constitutional Court Playing with Matches: The Czech Constitutional Court Declaresa Judgment of the

Court of Justice of the EU Ultra Vires: Judgment of 31 January 2012, PI.OIS 5/12, Slovak Pensions XVII*, 8 European Consti-
tutional Law Review (2012) p. 323 at p.324; Slosarcik, supra note 146, at pp. 427-429.

See Kosaf and Vyhnanek, supra note 146, at p. 105 (who nonetheless caution against a growing gap between the ‘legal’
constitutional identity and the ‘popular’ constitutional identity of the Czech Republic).

169

170

Danish Supreme Court, Case 15/2014, UfR 2017.824H, 6 Dec 2016; for an English translation see https://dom-
stol.dk/hoejesteret/decided-cases-eu-law/2016/12/the-relationship-between-eu-law-and-danish-law-in-a-case-concern-
ing-a-salaried-employee/.

171

H. Krunke and S. Klinge, The Danish Ajos Case: The Missing Case from Maastricht and Lisbon’, 3 European Papers (2018) p.

157 at p. 162.
72 Krunke and Klinge, supra note 171.

173 U. Neergaard and K. Engsig Serensen, 'Activist Infighting among Courts and Breakdown of Mutual Trust? The Danish Su-

preme Court, the CJEU, and the Ajos Case’, 36 Yearbook of European Law (2017) p. 275 at p. 302.

H. Krunke and T. Baumbach, The Role of the Danish Constitution in European and Transnational Governance’ (2015),in A.
Albi and S. Bardutzky (eds.), National Constitutions in European And Global Governance: Democracy, Rights, the Rule of Law,
and Global Governance. National Reports (TM.C. Asser Press2019) p. 269 at 272.

75 Danish Supreme Court, U 1998.800H.
176

174

Krunke and Baumbach, supra note 174, at p. 273; Krunke and Klinge, supra note 171, at p. 164.
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sovereignty which has taken place by the Accession Act”."”” While the Supreme Court recognized the
competences of the Court of Justice and the need for judicial dialogue, it also reserved itself the right
to conduct an ultra vires review, based on the constitutional requirement of specificity in the conferral
of powers. Consequently, national courtswould have to rule an EU act inapplicable as an ultima ratio if
this Act “is based on an application of the Treaty which lies beyond the surrender of sovereignty ac-
cording to the Accession Act”, even if the act was upheld by the Court of Justice.'®Then, in the Lisbon
judgment the Supreme Courtstated that theinterpretation of EU law by the Court of Justice “must not
resultin widening of the scope of Union powers”.'”? This reasoning was also extended to EU acts and
judgments by the Courtof Justice that referto the Charter of Fundamental rights.* It is on the Danish
authorities to ensure “that there is no creeping transference of powers”.'’

This jurisprudence provided the basis for the ruling in Ajos. The underlying case concerned the condi
tions, under which an employer had to grant a dismissed employee a severance allowance. National
Danish law provided for an exception from the right to a severance allowance if the employee was
eligible for an old-age pension from his employer. This exception even applied in cases in which the
employee continued working somewhere else, not claiming the pension from his former employer.
The Court of Justice had found such practices to be a case of age discrimination in its prior jurispru-
dence.®The Supreme Court made a preliminary reference to the Court of Justice, asking whether an
unwritten principle of EU law could supersede a national provisionon which private actors had relied.
As expected, the Court of Justice ruled that the national legislation in question was not in accordance

77 Danish Supreme Court, Case No. 199/2012,U2013.1451H, 20 Feb 2013, p. 12 of the English translation at: https.//dom-
stol.dk/hoejesteret/decided-cases-eu-law/2013/2/the-lisbon-treaty; see selection of main passages by Krunke and
Baumbach, supra note 174, at pp. 273-274.

78 Danish Supreme Court, Case No. 199/2012,U 2013.1451H,20 Feb 2013, pp. 12-13 of the translation: “By adopting the
Accession Act, it has been recognized that the power to test the validity and legality of EC acts of law lies with the EC Court
of Justice. This implies that Danish courts of law cannot hold than an EC act is inapplicable in Denmark without the ques-
tion of its compatibility with the Treaty having been tried by the EC Court of Justice, and that Danish courts of law can
generallybase theirdecision on decisions by the Court of Justice on such questions being withinthe limitsof the surrender
of sovereignty. However, the Supreme Court finds that it follows from the demand for specificationin s. 20(1) of the Con-
stitution, held against the Danish courts’ access to test the constitutionality of acts, that the courts of law cannot be de-
prived of their right to try questions as to whether an EC act of law exceeds the limits for surrender of sovereignty deter-
mined by the Accession Act. Therefore, Danish courts must rule that an EC act isinapplicable in Denmark if the extraordi-
nary situation should arise that with the required certainty it can be established that an EC act which has been upheld by
the EC Court of Justice is based on an application of the Treaty which lies beyond the surrender of sovereignty according
to the Accession Act. Similarly, this applies with regard to community-law rules and legal principles which are based on
the practice of the EC Court of Justice.”

179 Danish Supreme Court, Case No. 199/2012,U 2013.1451H,20 Feb 2013, pp. 12-13 of the translation: “The Court of Justice
of the European Union is charged with settling any disputes on the interpretation of EU law, but this must not resultin
widening of the scope of Union powers. As mentioned above, Denmark’s implementation of the Lisbon Treaty was based
on a constitutional assessment that it will not imply delegation of powers requiring application of the s.20 procedure, and
the Danish authorities are obliged to ensure that this is observed.”

180 Danish Supreme Court, Case No. 199/2012,U 2013.1451H,20 Feb 2013, p. 15 of the translation: “If an act or a judicial
decision which has a specific and real impact on Danish citizens etc. raises doubts as to whether itis based on an applica-
tion of the Treaties which lies beyond the surrender of sovereignty according to the Accession Act, as amended, this may
be made sub-ject to a judicial review, as stated in paragraph 9.6 of the Maastricht judgment. The same applies if EU acts
are adopted - or if the Court of Justice delivers judgments — based on such application of the Treaties with reference to
the Charter of Fundamental Rights.”

Krunke and Klinge, supra note 171, at p.165.

182 Case c-499/08, Andersen, EU:C:2010:600.

181
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with the prohibition of age discrimination, and that national provisions were to be interpreted in man-
ner consistent with secondary EU legislation, here the EU Employement Directive,'® as well as with
general principles of EU law, specifically with the principle of non-discrimination on groundsofage.’*

The Danish Supreme Court considered such an interpretation of national law to be “contra legem” be-
causeit violated the principle of legal certainty for private contracting parties.'® While it accepted that
the Court of Justice was the interpreter of EU lawand it was the ECJ’s role to determine whether an EU
provision had direct effect, it was for the national courts to decide on the effect of that decision.'® The
Supreme Court found that the Law on accession did not confer to the Court of Justice the power to
employ a dynamicinterpretation andrely on a principle that did not have a textualfoundation in the
treaties. Specifically, the Danish Supreme Court held that the Law on accession did not allow an un-
written principle to take precedence over a written national employmentlaw.'®” A decision that disap-
plied the national provisionwould have been beyondthe Supreme Court’'sown judicial authority.'® It
is interesting to note that — despite obvious parallels - the judgment did not make use of the idea of
constitutional identity, possibly due to a reluctance to define it, considering the textualist self-under-
standing of the Supreme Court.’®

The judgment was criticized from within the Supreme Court. A dissenting opinion pointed out thatthe
Court of Justice’sdynamic approach tointerpretation was known when Denmark joined the EU in 1973,
and further, that the Mangold judgment, on which theECJrelied in Ajos, was delivered before the latest
amendment to the Law on accession. Thus, due to the knowledge of the legislature, the Law on acces-
sion could be understood to conferthe necessary powers to the Court of Justice. '

In the scholarly literature, this conflict with the ECJ, which revolved around dynamicinterpretationand
legal certainty, had been predicted. '’ It was considered not by accident that the problem was an un-
written EU principle, as the Supreme Court places great weight on written law, and makes littles use of
principles,' while emphasizing the importance of legal certaintyfor private parties.'* At least parts of
the literature reacted very critically to the judgment. It was considered to display an activist streak,
while at the same time claiming to refrain from activism.' It also raises uncertainties about other prin-
ciples of EU law that might be deemed not specificenough.™

3.34. France

Traditionally, the jurisprudence of the French Conseil constitutionnel has been considered asaccommo-
datingto EU law and to the Court of Justice. The lack of conflict is typically explained with the limited
jurisdiction of the Conseil constitutionnel. On the one hand, it is only concerned with applying the

183 Directive 2000/78/EC of the Council of 27 November 2000 establishing a general framework for equal treatmentin em-

ployment and occupation.

184 Case C-441/14, Ajos, EU:C:2016:278, 16 April 2016; thus continuing its known line of jurisprudence: Case C-144/04, Man-
gold, [2005] ECR 9981; Case C-555/07, Kiikiideveci, [2010] ECR 1-00365.

185 Krunke and Klinge, supra note 171, at p. 161.

186 Krunke and Klinge, supra note 171, at p. 161.

87 Neergaard and Serensen, supra note 173, at p. 297.

188 Neergaard and Serensen, supra note 173, at p. 280.

189 Krunke and Klinge, supra note 171, at p. 170.

190 Neergaard and Serensen, supra note 173, at p. 299, who concur at p. 300.

191 See Krunke and Baumbach, supra note 174, at p. 300 and pp. 306-308.

192 Krunke and Klinge, supra note 171, at p. 169.

193 See Krunke and Klinge, supra note 171, at p. 169.

194 Neergaard and Sgrensen, supra note 173, at p. 312;see also Krunke and Klinge, supra note 171, at p. 163.

195 Neergaard and Serensen, supra note 173, at p. 302-308.
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French Constitution and does not use non-domestic norms as a standard of review, and on the other
hand, it does not review acts by external sources but only “examines treaties and certain decisions of
the Council or of the European Council, directly or indirectly through the statute authorizing the ratifi-
cation of the treaty or decision at issue.”'*

Historically, it was notimmediately clear whether the Conseil constitutionnel would accept the primacy
of EU law. In 1977, the Conseil constitutionnel had to rule on an Act of Parliament that containedimple-
menting provisions fora Communityregulation. It refused todeclare the Act unconstitutional because
regulations were directly applicable under the ECTreaty (then Art. 249), an international obligation to
which France had subscribed.’®” Frenchlegal academia understood the judgmentin the sense thatacts
that provided forthe implementation of a regulation enjoyed constitutional immunity.'® This interpre-
tation found support in the 1992 decision on the Treaty of Maastricht. The Conseil constitutionnel in-
deed held that the constitutional principle of pacta sunt servanda prohibited to declarean Act of Par-
liament, which made provisionsfor theimplementation of a regulation, unconstitutional.'® Further, in
the wake of theratification of the Treaty of Maastricht, Article 88-1 was introduced to the French Con-
stitutions, which readsin its current form:

“La République participe a I'Union européenne constituée d'Etats qui ont choisi librement
d'exercer en commun certaines de leurs compétences en vertu du traité sur I'Union euro-
péenne et du traité sur le fonctionnementde I'Union européenne, tels qu'ils résultent du traité
signéaLisbonnele 13 décembre 2007."2%

While this provision was initially considered symbolic, the Conseil constitutionnel now utilizes it to de-
rive a duty to implement EU secondary law. According to the Conseil constitutionnel, Article 88-1
acknowledges the primacy of EU law.?' This implies that, if a statute merely reproducesan EU second-
ary norm, the Conseil constitutionnel refrains from reviewing it.?* Thus, it acknowledges the jurispru-
dence of the Court of Justice that it is only for the ECJ to rule on the validity of EU secondary law.?®

However, the primacy of EU law is also limited, because the Conseil constitutionnel expressly reserves
itself the right to conduct a constitutionalidentity review since a landmark decision in 2006.** Accord-
ing to the Conseil constitutionnel, the “transposition of a Directive cannotrun counterto a rule or prin-
ciple inherentin the constitutionalidentity of France unless the Constituent power has agreed to the

196 F-X. Millet, ‘Constitutional Identityin France, Vices and — Above All - Virtues', in C. Calliess and G. van der Schyff (eds.),
Constitutional Identity in a Europe of Multilevel Constitutionalism (Cambridge University Press2020) p. 134 at p. 137.

197 Conseil constitutionnel, no. 77-90 DC, 31 Dec 1977.

198 ). H.Reestman, ‘Conseil Constitutionnel on the Status of (Secondary) Community Law in the French Internal Order. Decision
of June 2004,2004-496 DC', 1 European Constitutional Law Review (2005) p. 302 at p.303.

199 Conseil constitutionnel,92-308 DC, 9 April 1992; Reestman, supra note 198, at p.303.

200 Article 88-1:“The Republic shall participate in the European Union constituted by States which have freely chosen to ex-
ercise some of their powers in common by virtue of the Treaty on European Union and of the Treaty on the Functioning
of the European Union, as they result from the treaty signed in Lisbon on 13 December, 2007."

201 Decision no. 2004-505 DC of 19 November 2004, para. 13, Treaty establishing a Constitution for Europe, for a translation
see https://www.conseil-constitutionnel fr/en/decision/2004/2004505DC.htm.

202 Gee only Decision no. 2006-540 DC of 27 July 2006, para. 20, Copyright and related rightsin the information Society, for a
translation see https://www.conseil-constitutionnel .fr/en/decision/2006/2006540DC.htm; see also Decision no. 2008-564
DC of 19 June 2008, para. 45, Genetically Modified Organisms, for a translation see https://www.conseil-constitution-
nel.fr/en/decision/2008/2008564DC.htm; see also Francois-Xavier Millet,’'How Much Lenience for How Much Coopera-
tion? On the First Preliminary Reference of the French Constitutional Council to the Court of Justice’, 51 Common Market
Law Review (2014) p. 195-218 at 202.

203 Case C-314/85, judgment of 22 Oct 1987, Foto-Frost, ECLI:EU:C:1987:452.

204 Decision no. 2006-540 DC of 27 July 2006, para. 20, Copyright and related rightsin the information Society.
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same”.”” However, what forms partof constitutional identity is seen as uncertain in the scholarly liter-
ature.”®

Prima facie, the approach to constitutional identity review seems very similar to the identity review
practiced by GFCC. Yet, thereis one importantdifference. While in Germany the constitutional identity
is predefined and is immune to constitutional amendment, this is different for the French concept®”
In France, the constitutional identity concern can be accommodated by the constituent power.?® Thus,
legislative acts thatimplement EU acts and fallinto the scope of the constitutional provisions of Artide
88-2 (European Arrest Warrant) or Article 88-3 (Municipal voting rights for EU citizens) are covered by
the constituent power andthus notsubject to identity review under any circumstances.®”

Finally, it should be noted that the Conseil constitutionnel is not the only French court that engaged in
delimiting the applicability of EU law. Famously, the Conseil dEtat had, in its Cohn-Bendit jurispru-
dence?, precluded the reliance on EU directives in administrative procedures, despite the ECJ's case
law to the contrary.?'" In the meanwhile, and es expected by observers, the Conseil dEtat has given up
this line of jurisprudence and showed openness to judicial dialogue.?'

3.3.5. Hungary

The Hungarian Constitutional Court had initially adopted an integration-friendly approach to the pri-
macy of EU law. However, this case law was abolished in 2013 by the Fourth Amendment to the 2011
Fundamental Law. Since then, the relationship between EU law and nationallaw can be considered as
precarious. In particular, the Hungarian Constitutional Court has introduced an identity review and
givenitself the competence to review EU acts through the means of an ultra vires review.?* The judg-
ment initiating this development hasto be seeniniits political context: It was delivered one week after
a constitutionalamendment had failed that would have introduced a constitutional identity protection
clause to the Fundamental Law. After the failed constitutionalamendment, a national referendum, by

205 See Decision no. 2010-605 DC of 12 May 2010, para. 18, Act pertaining to the Opening up to Competition and the Regula-

tion of Online Betting and Gambling, for a translation see https//www.conseil-constitutionnel.fr/en/deci-
sion/2010/2010605DC.htm.

Millet, supra note 196, at p. 146.

206

207 On the differencesand commonalities, see Jan-Herman Reestman, The Franco-German Constitutional Divide. Reflections

on National and Constitutional Identity’ 5 European Constitutional Law Review (2009) p. 374.
208

See only Decision no. 2006-540 DC of 27 July 2006, para. 29, Copyright and related rightsin the information Society; see

further Millet, supra note 202, p. 204.

209 Millet, supra note 202, p. 216.

210 Conseil d’Etat, Ass. 22 Dec. 1978, petition No 11604, Ministre de I'Intérieur ¢/Cohn Bendit.

211 Case 33-70, 17 Dec. 1970, SpA SACE v. Finance Minister of the Italian Republic; Case 41-74, 4 Dec. 1974, Van Duyn v. Home
Office.

212 gee C. Charpy, The Conseil d’Etat Abandons Its Cohn Bendit Case-Law; Conseil d’Etat, 30 October 2009, Mme Perreux’, 6

European Constitutional Law Review (2010) p. 123 (who also points to remaining divergences between the Conseil d’Etat

and the Court of Justice).

Hungarian Constitutional Court, Decision 22/16 (XII.5). 30 Nov 2016.See T. Drindczi, The Hungarian Constitutional Court

on the Limits of EU Law in the Hungarian Legal System’, Intl J. Const. L. Blog, Dec. 29, 2016, at: http://www.icon-

nectblog.com/2016/12/the-hungarian-constitutional-court-on-thelimits-of-eu-law-in-the-hungarian-legal-system; G.

Halmai, ‘Abuse of Constitutional Identity. The Hungarian Constitutional Court on Interpretation of Article E) (2) of the Fun-

damental Law’, 42 Review of Central and East European Law (2018) p. 23 at 32.

213
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which the Hungarian Government sought to signal defiance of the EU’s migration laws and policies,
also failed.?"

The decision atissue addressed a request by the Commissioner for Fundamental Rights from 2015.2"
This Ombudsman had asked for an abstract judicial opinion on several questions related to the limits
of EU law. The backgroundof therequestwas the EU Council Decision on quotas for refugee settlement
in the EU.?'®In addressing this request, the Hungarian Constitutional Court held that the joint exercise
of competences with EU institutions, as foreseen in Article E) (2) of the Hungarian Fundamental Law,
can be reviewed by the Court, and that thisjoint exercise of competencesis limited in several ways. As
the Court stated, afterreferring to the jurisprudence of several Member State courts:

“Onthe basis of the review of case law of the Member States' supreme courts performing the
tasks of constitutional courts and of the Member States' constitutional courts, the Constitu-
tional Court established that within its own scope of competences, on the basis of a relevant
petition, in exceptional cases and asa resort of ultimaratio, i.e. along with paying respect tothe
constitutional dialogue between the Member States, it can examine whether exercising com-
petences on the basis of Article E) (2) of the Fundamental Law results in the violation of human
dignity, the essential contentofany otherfundamental right or the sovereignty (including the
extent of the competencestransferred by the State) and the constitutional self-identity of Hun-

gary.”?"”

The first of the mentioned reservations concerns fundamental rights protection. While the Hungarian
Constitutional Court found that the level of fundamental rights protection in the EU was adequate, it
held that it “cannot set aside the ultima ratio protection of human dignity and the essential contents
of fundamental rights”.?® The joint exercise of competences by the Hungarian State with the EU, as
defined in the Fundamental Law, could not violate human dignity or the core of other fundamental
rights.?" In the context of this “fundamental rights-reservation review”?, the Court referred to the
GFCC'’s Solangejurisprudence, the need for cooperation with the Court of Justice, as well as the primacy
of EU law.

The joint exercise of competences with EU institutionsis further limited by two principles. First, it shall
not violate Hungarian sovereignty (“sovereignty review reservation”), where the concept of sover-
eignty is elaborated with references to basic elements of statehood. Second, the joint exercise of com-
petences shall not violate Hungary's constitutional identity.??' Accordingto the Court,

214 On the re-referendum and the failed amendment, see R. Uitz, ‘National Constitutional Identity in the European Constitu-

tional Project: A Recipe for Exposing Cover Ups and Masquerades’, Verfassungsblog, 2016/11/11, https://verfas-
sungsblog.de/national-constitutional-identity-in-the-european- _constitutional-project-a-recipe-for-exposing-cover-ups-
and-masquerades/, DOI: 10.17176/20161111-103427; Halmai, supra note 213, at p. 28.

215 Halmai, supra note 213, at pp. 29-30, considers the petition “abandoned” but rediscovered by the Constitutional Court.

216 Council Decision EU 2015/1601 of 22 September 2015,0J L 248, 24.9.2015; Halmai, supra note 213; Drindczi, supra note
213.

Hungarian Constitutional Court, Decision 22/16 (XIL.5), 30 Nov 2016, para. 46, official translation at http://huncon-
court.hu/uploads/sites/3/2017/11/en_22 2016.pdf.

Hungarian Constitutional Court, Decision 22/16 (XIL.5), 30 Nov 2016, para. 49, official translation at http://huncon-
court.hu/uploads/sites/3/2017/11/en 22 2016.pdf.

219 E, Bodnar, F. Gardos-Orosz, and Z. Pozsar-Szentmiklésy, ‘Developments in Hungarian Constitutional Law: The Year 2016 in
Review’, inR. Albert, D. Landau, P. Faraguna, S. Drugda (eds.), The I-CONnect-Clough Center 2016 Global Review of Constitu-
tional Law (2017) p.77 at p. 81.

Drindczi, supra note 213.

217

218

220

221 Bodnar, Gardos-Orosz, and Pozsar-Szentmiklosy, supra note 219, at p. 81.
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“[t]he Constitutional Court of Hungary interprets the concept of constitutional identity as Hun-

gary's self-identityand it unfolds the content of this concept fromcase to case, on the basis of

the whole Fundamental Law and certain provisions thereof, in accordance with the National

Avowal[the preamble, N.P. & K.C.]and the achievements of our historical constitution —as re-

quired by Article R) (3) of the Fundamental Law."**?

The Court argued that constitutional identity was not defined by the Fundamental Law but much ra-
ther presupposed by it and that it was the task of the Court to defend it.?> In the scholarly literature,
this use of the concept of ‘historical constitution” has been harshly criticized, as it is considered vague
and ambiguous.?* Some commentatorshave even gone sofar to characterize its use as ‘abusive’.*

The Constitutional Courtalso maintainsthat a constitutional dialogue based on equality and collegial
ity is part of the protection of constitutional identity. Still, it sees itself as competent to examine
whether the joint exercise of powers by EU institutions would violate the sketched limitations.?* Nota-
bly, the limitations are understood to apply to both, the conferralto and the exercise of competences
by the EU, with the Hungarian Constitutional Court thus reserving for itself an ultra vires review.?” As
thejudgment was an abstract judicial opinion requested by the Ombudsman, no concrete EU measure
was declared incompatible with Hungarian Constitution. Nevertheless, the judgment mustbe seen as
a warningsign.

This new line of jurisprudence of the Hungarian Constitutional Court has to be understood in light of
the political context. The institutional framework under which the Court operates has been changed
fundamentally since 2010.% Critical observers paint the picture of a ‘controlled’ court that is loyal to
the Government.?” Given the political background of the decision, the case of Hungaryillustrates how
the doctrinal tools developed by the GFCC can be put to use to shield a national legal order from EU
law in order to preserve political power. While the Hungarian Constitutional Court has, as yet, not
openly defied the Court of Justice, the recent ruling of the Court of Justice in Commissionv. Hungary?*,
provides considerable potential for conflict. Some observers expect the Hungarian Constitutional
Courtto defy the Court of Justice — an option that has not becomeless likely with the PSPPjudgment
of the German Federal Constitutional Court.*'

3.3.6. Italy

The case of Italy shows how national jurisprudence and ECJ jurisprudence can co-evolve over time.
Generally, theltalian Constitution is regarded as opento international cooperation and the associated
limitations on national sovereignty. However, the Corte costituzionale, the Italian Constitutional Court,

222 Hungarian Constitutional Court, Decision 22/16 (XI1.5), 30 Nov 2016, para. 64.

223 Drindczi, supra note 213.

224 Halmai, supra note 213, at p. 40-41.
225 See the pronounced critique by Halmai, supra note 213.
226 Bodnar, Gardos-Orosz, and Pozsar-Szentmiklosy, supra note 219, at p. 81.

227 Drinéczi, supra note 213.

228 Bodnar, Gardos-Orosz, and Pozsar-Szentmiklosy, supra note 219, at p.77; Halmai, supra note 213, at p. 24; see Halmai, supra
note 221, at p. 978.
229 Halmai, supra note 213, at p. 24.

230 Case C-78/18, 18 June 2020, Commission v. Hungary (transparency of organizations), ECLI:EU:C:2020:476.

231 See P.Bard and L. Pech, ‘How to build and consolidate a partly free pseudo democracy by constitutional means in three
steps: The ‘Hungarian model” (Reconnect Working Paper No. 4,2019) p. 27;P. Bard, J. Grogan and L. Pech, ‘Defending the
Open Society against its Enemies: The Court of Justice’s rulingin C-78/18 Commission v Hungary (transparency of associ-
ations)', Verfassungsblog, 2020/6/22, https://verfassungsblog.de/defending-the-open-society-against-its-enemies/.

PE 692.276 37



IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

also developed its famous ‘counter-limits’ doctrine to theselimitations on national sovereignty.** This
doctrine played animportantrolein the processthatled to the recognition of EU law’s primacy by the
Court.”*

Initially, the Constitutional Courtdid not accept the primacy of EU Law.?** Subsequently, in the famous
Frontini judgment, the Constitutional Court held thatEC law had constitutional rank via the implemen-
tation clause for international lawin Art. 11 of the Italian Constitution. However, it also expressed res-
ervations. The institutions of the EC should notbe entitled “toviolatethe fundamental principles of our
constitutional order, or the inviolable rights of the human person.”?* In its subsequent case law, the
Constitutional Courtheld that, if national legislationdid not comply with EClaw, ordinary courts could
disapply it,2° while maintaining its Frontinireservation.

However, the ‘counter-limit’ doctrine has remained largely theoretical. The Constitutional Court has
only once threatened to apply it.?” When the Consiglio di Stato, the Italian supreme administrative
court, once applied the doctrine, the Constitutional Courtheld that it was the only courtentitled to do
so.”Therefore, some observers have even considered the doctrine dormantuntil it resurfaced in the
recent, so-called Tariccosaga.®

The Taricco cases concerned overly short limitation periods for VAT fraud in Italy. In the original proce-
dure, the Tribunal of Cuneo submitted a preliminary reference to the ECJ. The accused had committed
VAT fraud, but a conviction was not possible due to the short limitation period and a cap concerning
the time for which the limitation period could be interrupted.?* The ECJfound that such short limita-
tion periods were contrary to Art. 325 TFEU, according to which Member States have an obligation to
refrain from actions negatively affecting the financial interests of the EU, if the Member State court
foundthatthe shortlimitation period had the consequence that accusedindividuals escaped criminal
punishmentin a considerable number of cases.?*' Additionally, the ECJ held thata retroactivedisappli
cation of the limitation clause would not violate the prohibition of retroactive criminal sanctions guar-
anteed by Art.49 EUChFR.**

Lower courts in Italy were concerned that this jurisprudence of the ECJ would conflict with the criminal
law principles of legality and non-retroactivity, and asked the Constitutional Court toactivate the coun-
ter-limits doctrine.?*®* However, the Constitutional Court only partially recognized these demands. On
the one hand, the Constitutional Court took issue with the retroactive disapplication of the limitation

232 D, Amoroso, ‘Italy, in F. Palombino (ed.), Duelling for Supremacy: International Law vs. National Fundamental Principles

(Cambridge University Press 2019) p. 184.
Amoroso, supra note 232,at p. 197.

234 |talian Constitutional Court, Costa v ENEL, 24 February/7 March 1964, No. 14.
235

233

Italian Constitutional Court, 27 Dec. 1973, Frontini, 14 Com. Mkt. L. Rev. 372 (1974); for the quotation, see Amoroso, supra
note 232, at p. 198.

Italian Constitutional Court, Granital SpA v Amministrazione delle Finanze dello Stato, 9 June 1984, No. 170; see Amoroso,
supra note 232, at p. 198.

27 Onthe threat, see Amoroso, supra note 232, at p. 198.

28 Council of State (Fifth Section), Admenta Italia et al. v FEDERFARMA et al.,, 8 August 2005, No. 4207; Constitutional Court,
Criminal proceedings against De Felice et al,, 28 December 2006, No. 454 (Order); see Amoroso, supra note 232, at pp. 198-
199.

Bonelli, supra note 48.
240 Case C-105/14, Taricco, 8 Sept. 2015, EU:C:2015:555.
241 |d,, at paras. 47-52.

242 d,, at paras. 54-57.
243

236

239

Amoroso, supra note 232, at p. 200; D. Paris, ‘Carrot and Stick. The Italian Constitutional Court’s Preliminary Reference in
the Case Taricco’, 37 QIL, Zoom-in (2017) p. 5 at p.8.
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clause.”* It argued that, according to its longstanding jurisprudence, limitation clauses were part of
substantive criminal law so that the prohibition of retroactive application of criminal sanctions also
covered limitation clauses in Italian law. But it did notimmediately invoke the counter-limits doctrine.
Instead, it submitted a second preliminary reference tothe ECJ, asking it to reconsider its interpretation
of Art. 49 EUChFR, as a retroactive disapplication of the limitation clause violated the prohibition of
retroactive application of criminal sanctionsin Art. 25 of theltalian Constitution. Further, the Courtre-
quested clarifications, as the ECJ had not elaborated on the precise meaning of the conditions under
which limitations should be set aside with regard to the “seriousness” of VAT fraud.?*

In its subsequent response, the Taricco Il decision, the ECJ acknowledged the concerns of the Italian
Constitutional Court and held that the retroactive disapplication of the limitation clausehad to comply
with the principles of foreseeability, precision, andnon-retroactivity.>* Therefore, if the retroactive dis-
application of the limitation clause led to uncertainty in the Italian legal system, the Italian Constitu-
tional Court was not obliged to disapply the criminallimitation provisionsat issue.?”

Building on these arguments, the Italian Constitutional Court subsequently held that Taricco was inap-
plicable due to the constitutional requirements of legality in criminal law and the initial judgment’s lack
of precision. The handling of these preliminary references by the Italian Constitutional Court have been
aptly described as a use of “carrot and stick”.*** On the one hand, it used conciliatory language and
opened avenues for cooperation, while on the other hand it threatened with defiance. Nevertheless,
despite these challenges, theltalian Constitutional Courtlargelyacceptsthe primacy of EU law and has,
as yet, refrained from openly defyingthe ECJ.

3.3.7. Netherlands

The case of the Netherlands is somewhat exceptional among the national legal orders in the EU. This
has two main reasons. First, with regard to international law, the Dutch legal order follows a monist
conceptionandis thus particularly open to internationallaw.?* Second, the idea of a ‘modest’ consti-
tution also entails a lack of judicial review of legislative acts.*° Thus, the Netherlands have not erected
constitutional safeguards against European Integration, such as the reservations developed by the
GFCCor the ltalian Constitutional Court.”’

Due to these conditions, Dutch courtshave largelyaccepted the direct effect and primacy of EU law.??
In fact, the openness of the Dutch legal ordertowards international law might even have been used to
accelerate the developmentofthe autonomousEU legal order as a whole. Historical research suggests

244 Corte costituzionale, 23 Nov. 2016, Order no.24/2017.

245 Constitutional Court, Criminal proceedings against Mauro Bertoni et al,; Criminal proceedings against D.B.C. et al., 26 Jan-

uary 2017, No. 24 (Order).
246 Case C-42/17,M.AS. (Taricco II),5 Dec.2017,EU:C:2017:936, at para. 51.
247 |d., at para. 59.
248 Paris, supra note 243.
249 |, Besselink and M. Claes, ‘The Netherlands: The Pragmatics of a Flexible, Europeanised Constitution’, in A. Albi and S.
Bardutzky (eds.), National Constitutions in European and Global Governance: Democracy, Rights, the Rule of Law, and Global
Governance. National Reports, (TM.C. Asser Press2019) p. 179; A. Nollkaemper and R. van Alebeek, ‘Netherlands’, in F. Pal-
ombino (ed.), Duelling for Supremacy: International Law vs. National Fundamental Principles (Cambridge University Press
2019) p. 255.
G. van der Schyff, ‘EU Member State Constitutional Identity: A Comparison of Germany and the Netherlands as Polar Op-
posites’, 76 Zeitschrift fiir ausldndisches 6ffentliches Recht und Vélkerrecht (2016) p. 167 at pp. 176-177.

Besselink and Claes, supra note 249, at p. 188;van der Schyff, supra note 250, at p. 176.

250

251

252 Besselinkand Claes, supra note 249, at p. 184.
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that Van Gend en Loos was strategically litigated in the Netherlands.?>* The monist conception of the
Constitutionis particularly pronounced. Art. 94 of the Dutch Constitution gives international treaties
and decisions of international organizations primacy overtheconstitution. Still, as EUlaw is understood
as an autonomous legal order, Art. 94 does not directly incorporate EU law.** Instead, the direct ap-
plicability of secondary EU law derives directly from the Treaties and does not follow from a national
act, as has been affirmed by the Council of State (Raad van State)*>> and by the Supreme Court of the
Netherlands (Hoge Raad).***

The prohibition of judicial review of the constitutionality of acts of Parliamentor of Treatiesis found in
Art. 120 of the Dutch Constitution.This prohibition providedthe (partial) basis for the District Court of
theHague when it rejected a case against the Netherlands’ accessionto the European Stability Mech-
anism that was based on an alleged infringement of the legislature’s constitutional budgetary right.
The District Court found to have no jurisdiction to review neither the constitutionality of an act of Par-
liament nor the associateddemocratic procedure.’

Typically, in the Netherlands, questions of conferral of power to the EU are left to the political process
andto thelegislature. Art. 92 of the Constitution that provides for the conferral of powers to interna-
tional institutions does not provide limitations, be it in form of a time limit or in form of a different
qualification.?® Additionally, there is generally no concept of sovereignty in the Dutch Constitution,
and while the concept has been discussed in relation toEU law in constitutional law scholarship, it does
notimpose limits to Europeanintegration.®®

In sum, therelationshiptothe EUand to EU law is regarded rather as a political than a legal question.
Consequently, efforts todelimit EU integration rest rather on political opposition, as exemplified by the
referendum on the EU Constitutional Treatyin 2005.%*° The Dutch experience thus provides a contrast
to other Member States, where political scepticism towards EU integration is also expressed through
judicial proceedings.

253 A, Vauchez, The transnational politics of judicialization.Van Gend en Loos and the making of EU polity’, 16 European Law

Journal (2010) p. 1 at p. 10: “Maybe because there was already a tradition of international lawyering in the Dutch bar,
maybe because the 1956 constitutional reform had rendered its legal system compatible with the direct effect of interna-
tional treaties, the Dutch section of the FIDE launched a working group in charge of identifying ‘which dispositions of the
Treaty establishing the EC are self-executing’ (November 1961).”

234 See van der Schyff, supra note 250, at p. 181:“Art. 94 is therefore only relevant with regard to international law other than

EU law, especially the European Convention on Human Rights and the International Covenant on Civil and Political Rights
as essential elements of the country’s constitutional.”

255 Raad van State, 7 July 1995 Metten, AB 1997,117; see M. J. M. Verhoeven, The Costanzo Obligation. The obligations of na-
tional administrative authorities in the case ofincompatibility between national law and European law (Dissertation, Utrecht
University 2011) p. 60.

256 See Hoge Raad, 2 November 2004, ECLI:NL:HR:2004:AR1797: “3.6.The plea fails to recognize that aregulation adopted on
the basis of the EC Treaty, such as the one at issue here, has effect under that treaty and not under any national act and is
directly applicable in all Member States. This validity is not based on the system of art. 93 and 94 GW. The remedy is there-
fore defective.”; Besselinkand Claes, supra note 249,at p. 191.

257 The Hague District Court, Preliminary Judgment 6.6.2012, ECLI:NL:RBSGR:2012:BW7242, paras. 2.2,3.2. et seq; see van der
Schyff, supra note 250, at p. 178.

258 See van der Schyff, supra note 250, at p. 179: “This emphasis on the democratic process also explains Art.92 of the Consti-
tution that regulates the conferral of legislative, executive and judicial powers on international institutions by or pursuant
to a treaty. The provision does not require a conferral to be for a specific period of time only, nor does the provision limit
the type of power as toits character or range.”; Besselink and Claes, supra note 249, at p. 189.

259 See van der Schyff, supra note 250, at p. 178: “Dutch academics have discussed the concept of sovereignty in the context
of EU law though, where they have usually indicated the need to think in terms of a limited or shared sovereignty in the
European constitutional space, instead of proposing the concept as a limit to European integration in the mould of the
Lisbon judgement.”; see also Besselinkand Claes, supra note 249, at p. 187.

260 See van der Schyff, supra note 250, at p. 180; Besselink and Claes, supra note 249, at p. 189.
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3.3.8. Poland

In recent years, the Polish constitutional landscape is marked by what has been called an “illiberal
turn”.”" Nonetheless, our account will start by sketching the general constitutional and judicial ap-
proach to the relationship of EU law with national law, before then moving to the current contested
legal and political developments. In the Polish Constitution of 1997, the relationship of EU law to na-
tionallaw is mainly regulated in two provisions. First, Article 90 (1) provides that Poland

“may, by virtue of international agreements, delegate to aninternational organizationor inter-
nationalinstitution the competence of organsof Stateauthority in relationto certain matters”.

Then, Article 91 provides for the direct applicability of a ratified international agreement, thus provid-
ing for the direct applicability of EU primary law. Asfor EU secondary law, the situation is not as straight-
forward. According to Article 91 (3), legal norms that have been established by an international organ-
ization shall have precedence over national law. Yet, this precedence is understood to referexclusively
to ordinary statutes, not to the Constitution.?®? This understanding of the relationship of national law
to EU law was developed by the Polish Constitutional Tribunalin a series of landmarkjudgments.

In its judgment on the Treaty of Accession?®, the Constitutional Tribunal ruled that Art. 90 (1) required
that area and scope of a conferred competence haveto be specified precisely.?** This follows from the
procedural requirements that are attached to a conferral of competences. Furthermore, the Tribunal
held that the Polish Constitution maintained its supremacy.?®* Art. 90 (1) could not go so far as to allow
the transfer of competences that would enable an international organization to enact legal acts that
were contrary to the Constitution. More precisely, Poland stillhad to be able to operate as a sovereign
and democraticstate, thus maintaining “core powers”.? This implies that EU law should take no abso-
lute primacy and that an “integration-friendly” interpretation of national law was limited by the prece-
dence of the Polish Constitution. The only ways to resolve an irreconcilable conflict between EU law
and the Constitution were a change of the Constitution, a change of Communitylaw, or a withdrawal
fromthe EU.%’

Further, in the decision concerning the Treaty of Accession, the Constitutional Tribunal, while acknowl-
edging that national courts should, in general, not judge on the constitutionality of EU law, held that
an ultra vires review might be necessary under certain circumstances even if only as an ultima ratio.
Member States had theright to

261 5, Biernat and M. Kawczyniska, ‘The Role of the Polish Constitution (Pre-2016): Development of a Liberal Democracy in the

European and International Context’, in A. Albi and S. Bardutzky (eds.), National Constitutions in European and Global Gov-
emance: Democracy, Rights, the Rule of Law, and Global Governance. National Reports, (TM.C. Asser Press2019) p. 745.

Biernat and Kawczynska, supra note 261, at p. 750.
263 Judgment on Treaty of Accession, 11 May 2005, ref. No. K 18/04.

264 See A. Sledzifiska-Simon and M. Ziétkowski, ‘Constitutional Identity in Poland. Is the Emperor Putting On the Old Clothes
of Sovereignty?, in C. Calliessand G. van der Schyff (eds.), Constitutional Identity in a Europe of Multilevel Constitutionalism
(Cambridge University Press 2020) p. 243 at p. 251.

Sledzinska-Simon and Ziétkowski, supra note 264, at p. 244.

262

265

266 See Biernat and Kawczynska, supra note 261, at p. 755.

267 §ledzinska-Simon and Zidtkowski, supra note 264, at p. 244. Such an amendment of the Constitution took place once in

reaction to a judgment of the Polish Constitutional Court. It concerned a decision by the Constitutional Tribunal, holding
that the law implementing the Framework Decision on the European arrest warrant was not compatible with the Consti-
tutional prohibition of the extradition of Polish citizens, see Judgment of 27 April 2005, case No. P 1/05.
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“assess whether ornot, in issuing particularlegal provisions, the Community [Union] legislative
organs acted within the delegated competences and in accordance with the principles of sub-
sidiarity and proportionality. Should theadoption of provisionsinfringe these frameworks, the
principle of the precedence of Community law fails to apply with respect tosuch provisions”?%®

In its decision concerning the Treaty of Lisbon, the Constitutional Tribunal elaborated further on its
concept of sovereignty.*® While sovereignty may be limited by Poland’saccessionto the EU, it was not
lost. The conferral of competences could be revoked, and Poland could now participate in the EU’s
decision-making procedures, thus being ‘compensated’ for the conferral of a competence.?°

At the same time, the Constitutional Tribunal also ruled on the limits of conferral. These limits were
determined by the concept of constitutionalidentity?”', which the Constitutional Tribunal introduced
for thefirsttime.?””?The Tribunal provided an exemplary list of competences where conferral was thus
limited. Thelist included the following:

“the paramount principles of the Constitution and the provisions concerning the rights of the
individual defining the identity of the state should be countedamongthe matterssubjectto a
complete prohibition of delegation, including more particularly the requirement of ensuring
protection of human dignity and constitutional rights, the principle of sovereignty, the princi-
ple ofdemocracy, the principle of the rule of law, the principle of social justice, the principle of
subsidiarity, aswell as the requirementto ensure betterrealisation of constitutional values and
a prohibition on delegatinglegislative authority and competencies to create competencies.””

The Constitutional Tribunal also emphasized that the competence of the constitutional judiciary to
watch over the limits of conferral formed was part of Polish constitutionalidentity.””* Thus, the Tribunal
followed the general lines of decisions of other national courts regarding sovereignty and constitu-
tional identity.?”® But the Tribunal also went beyond that in later decisions. In its Brussels | judgment,
the Tribunal reviewed the constitutionality of a piece of EU secondary law and ruled on the merits. It
held that the Brussels | regulation did in fact comply with the constitutional standard of protection of
therightto a fair trialand equality before the law.?”® On the one hand, the judgment showed a wide
understanding of the admissibility of a constitutional complaint, opening the opportunity for constitu-
tional complaints againstacts of EU institutions. On the other hand, it emphasizedthe need for caution
andrestraintin the review of EU legal acts, limiting its jurisdiction to cases initiated by a constitutional
complaint and referring to the EU law principle of sincere cooperation.?””

268 Judgment on Treaty of Accession, 11 May 2005, ref. No. K 18/04; as transl. by Sledzinska-Simon and Zidtkowski, supra note

264, at p. 244-245.

269 Judgment of 24 November 2010, ref. No. K. 32/09; and then further confirmed in Judgment of 26 June 2013, ref. No. K
33/12 (ESM case).

270 See Biernat and Kawczynska, supra note 261, at p. 754.

271 Biernat and Kawczynska, supra note 261, at p. 755.

272 $ledzinska-Simon and Ziétkowski, supra note 264, at p. 243.

273 Judgment of 24 November 2010, ref. No. K. 32/09, para. 111.2.1; as transl. by Sledziriska-Simon and Ziétkowski, supra note

264, at p. 253-254.

Judgment of 24 November 2010, ref.No. K. 32/09, para. 111.3.8; see Sledzifska-Simon and Ziétkowski, supra note 264, at p.
248.

275 See Wendel, supra note 136, at p. 986.

276 Judgment of 16 Nov 2011, ref.no. SK 45/09; see Biernat and Kawczynska, supra note 261, at p. 755-756.
277
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Judgment of 16 Nov 2011, ref.no. SK 45/09; see Biernat and Kawczynska, supra note 261, at p. 756.
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The Tribunaljustified its competence to review an EU legal act with the principal of conferral. It argued
thatit could review whether the conferred competences were exercised in conformity with fundamen-
talrights.?””® The Constitutional Tribunal required an adequate protectionof rightsand freedoms by EU
acts but not by the EU legal system in general.”? It is noteworthy that the Constitutional Tribunal re-
ferred to the GFCC's judgments in Solange and Honeywell in its decision.?®

While the aforementioned jurisprudence can be considered sceptical, it did not go beyond the scepti
cism that can be observed also in other domestic jurisdictions. However, in recent years events have
taken a different turn, thus renderingthe relationship between national law and EU law more delicate.
Accounts ofthe current troubling situation surrounding the rule of law in Poland, commonly start with
thecrisis around the Constitutional Tribunal in the wake of the parliamentary elections of2015and a
number of changes and amendments to the Act on the Constitutional Tribunal that severely limited
thelatter’s effectivenessand impartiality .’

Since these changes, and according to critical observers, including former presidents of the Constitu-
tional Tribunal, constitutional review has been turnedineffective in Poland.?®** The European Commis-
sion?3, the Venice Commission?* and the European Parliament®* have voiced their concern and cri-
tique of these developments. The Constitutional Tribunal itself found several of the changes intro-
duced by the Act on the Constitutional Tribunal of 22 July 2016 to be unconstitutional.?*®

Notably, in light of judicial reforms in Poland, the European Commission initiatedan Article 7 TEU pro-
cedure with regard to the guarantee of the rule of law in Poland on 20 December 2017. The defence
strategy by the Polish Government inter alia referred to the concept of constitutional identity and the

278 Sledzinska-Simon and Ziétkowski, supra note 264, at p. 259.

279 Judgment of 16 Nov 2011, ref. no. SK 45/09; see Biernat and Kawczynska, supra note 261,at p. 777.

280 Wendel, supra note 136, at p. 986.

281 For aconcise account of these developments, see W. Sadurski, Poland’s Constitutional Breakdown (Oxford University Press
2019).
Statement by the former presidents of the Constitutional Tribunal Marek Safjan, Jerzy Stepien, Bohdan Zdziennicki, and
Andrzej Zoll, 29 November 2016 (https:// blogs.eui.eu/constitutionalism-politics-working-group/2016/11/29/statement-
former- presidents-constitutional-tribunal-marek-safjan-jerzy-stepien-bohdan-zdziennicki- andrzej-zoll/): “When the new
Acts on the Constitutional Tribunal enter into force, the period of activity of the Constitutional Tribunal of the Republic of
Poland will come to an end. It will be the end of activity by which a system of constitutionality control guaranteed the
efficient defence of the rule of law and a control which systematically strengthened the guarantee of our fundamental
rights.”
283 Commission Recommendation (EU) 2016/1374 regarding the Rule of Law in Poland, COM (2016) 5703 final, 27 July 2016;
Commission Recommendation complementary to Commission Recommendation (EU) 2016/1374,COM (2016), 8950 final,
21 December 2016.

284 Qpinion no. 833/2015 on amendments to the Act of 25 June 2015 on the Constitutional Tribunal of Poland, Adopted by
the Venice Commission at its 106th Plenary Session (Venice, 11-12 March 2016), CDL-AD(2016)001; see also Opinion no.
860/2016 on the Act on the Constitutional Tribunal, Adopted by the Venice Commission at its 108th Plenary Session (Ven-
ice, 14-15 October 2016), CDL-AD(2016)026.

285 European Parliament resolution of 13 April 2016 on the situation in Poland (2015/3031 (RSP)).
286
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Judgment of 11 August 2016, case No. K. 39/16; see Sledziriska-Simon and Ziétkowski, supra note 264, at p. 262.
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idea of constitutional pluralism.? Since then, the situationappearsto be escalating. Several of the ju-
dicial reforms, as regarding the retirement age of judges?®®®, disciplinary proceedings®®’, judicial inde-
pendence?®”, and the appointment of judges®’, have led to rulings and proceedings on the EU level.
The decisions of the Court of Justice have been met with defiance by the parts of the Polish judiciary.

In A.K. and Others**? the Court of Justice strongly hinted that the Polish judicial reforms undermined
judicial independence. Yet, the Disciplinary Chamber of the Supreme Court, a controversial decision-
making-body at the Polish Supreme Court thatwas introduced in 2017, decided that the decision was
not binding in Poland. It argued that the bench composition of the Court that had initiated the prelim-
inary reference procedure was notlawful.?* As Advocate General Tanchevrecentlyemphasized®”, the
Disciplinary Chamber delivered this judgmentdespite an interim measure by the Courtof Justice.”* In
this interim measure,the ECJ had ordered thatthe application of national provisions on the powers of
the Disciplinary Chamber of the Supreme Court with regard to disciplinary cases concerning judges
should be suspended until the resolution of the pending infringement procedure. As A.G. Tanchev ar-
gued,***the arguments provided by the GFCCin the PSPPjudgmentcan strengthenthe position of the
Polish courts defying the Court of Justice in this situation. Similarly to Hungary, the situation appears
so strongly politicized and fragile thata returnto a cooperative judicial dialogue between the Court of
Justice and the domestic Polish courts appears unlikely.

3.3.0. Conclusion

This section has shown the range of reactions by national legal orders to the primacyjurisprudence of
the Court of Justice. Many constitutionaland high courts converge on formulating limiting doctrines,
especially with regard to fundamental rights protection and constitutional identity. Still, the level of
confrontationwith the ECJ varies strongly.

287 The Chancellery of the Prime Minister, White Paper on the Reform of Polish Judiciary, Warsaw, 7 March 2018, para 170:“As
has already been mentioned before, the new Polish regulations cannot be an exact copy of the legislation of other EU
member states. It is obvious that there are differencesin legal systems within the EU, this follows from separate constitu-
tional identities of individual states, and this diversityis protected by the Treaty on European Union.”

288 European Commission, Press Release 29 July 2017 ‘European Commission launches infringement against Poland over
measures affecting the judiciary’, https://ec.europa.eu/commission/presscorner/detail/en/IP_17 2205;and subsequently
Court of Justice, Judgment of the Court (Grand Chamber) of 5 November 2019, Case C-192/18, ECLI:EU:C:2019:924 (Euro-
pean Commission v Republic of Poland).

289 See the critique of the so-called “muzzle law”, e.g., by L. Pech, W. Sadurski and K. L.Scheppele, ‘Open Letter to the President
of the European Commission regarding Poland’s “Muzzle Law", Verfassungsblog, 2020/3/09, https://verfas-
sungsblog.de/open-letter-to-the-president-of-the-european-commission-regarding-pol ands-muzzle-law/, DOI:
10.17176/20200309-094613-0.

290 See the pending infringement procedure before the Court of Justice in Case C 791/19;and also European Commission,
Press Release 29 April 2020 ‘Rule of Law: European Commission launches infringement procedure to safeguard the inde-
pendence of judges in Poland’, https://ec.europa.eu/commission/presscorner/detail/en/ip 20 772:“The new law on the
judiciary undermines the judicial independence of Polish judges and is incompatible with the primacy of EU law. Moreo-
ver, the new law prevents Polish courts from directly applying certain provisions of EU law protecting judicial independ-
ence, and from putting references for preliminary rulings on such questions to the Court of Justice.”

291 See the pending Case C-824/18 before the Court of Justice and the recent Opinion by A.G. Tanchev in Case C-824/18 AB.
and others, delivered on 17 December 2020.

292 (-585/18, C-624/18 and C.625/18, AK. and Others (Independence of the Disciplinary Chamber of the Supreme Court),
Judgment of 19 Nov. 2019, ECLI:EU:C:2019:982.

293 See Opinion of A.G. Tanchev in Case C-824/18 A.B. and others, delivered on 17 December 2020, para 77, referring to Order
of the Disciplinary Chamber of the Supreme Court of 23 September 2020 (Il DO 52/20).

294 QOpinion of A.G. Tanchev in Case C-824/18 A.B. and others, delivered on 17 December 2020, para 78.

295 Qrder of the Court in Case C-791/19,8 April 2020, R. Commission v Poland.

2% QOpinion of A.G. Tanchev in Case C-824/18 A.B. and others, delivered on 17 December 2020, para 79.
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A few legal orders accept the primacy of EU law almost unconditionally. Among our case studies, the
Netherlands turned out to have a domestic legal order that is very accommodating to EU law, while
challenges to therelationship to the EU are discussed in the political realm. Outside the countries that
we examined in this study, there are also other Member States that recognize the unconditional pri-
macy of EU law.?’

Most domestic apex courts have, in principle, accepted the primacy of EU law, but carved out certain
exceptions, without openly defying the Court of Justice.?® Belgium hasalso traditionally been consid-
ered a legal order that is very open to European integration, but the Belgian Constitutional Court has
indicated that it is prepared to engagein constitutional identity review. In France, the Conseil constitu-
tionnel has relied on constitutional identity review, butnot identified an unamendable core of the con-
stitution or even come close to an ultravires review.?” Italy has developed its ‘counter-limits’doctrine,
but traditionally been very reluctant tochallenge the ECJ. Only recently, the Italian Constitutional Court
has reactivated the doctrinein Taricco, but gave the ECJ the opportunityto avoid an open confronta-
tion.

In some legal orders, we have seenopen challenges of the ECJ. In the Czech Republic, the Constitutional
Court notably found a decision of the ECJ to be ultra vires. Similarly, the Danish Supreme Court has
taken a confrontational route. Not willing to accept the ECJ's dynamicinterpretation of antidiscrimina-
tion law between private parties, it found the ECJ to not have been endowed with such an extensive
judicial competence. Nevertheless, the consequences of these judgments for the EU legal order seem
limited. In the Czech Republic, the defiance of the Court of Justice seems tohave beena collateral dam-
age of aninternal dispute between the Supreme Administrative Court and the Constitutional Courtso
that the precedential value is limited. More worrying is the Danish case.But even here, the negative
effects are limited to the specific constellation decided in the concrete case so that the decision does
not pose adanger to the coherency of the EU legal order as a whole.

More extreme cases of defiance of EU law are exhibited in Hungary and Poland.In Hungary, the Con-
stitutional Court has clearly signaled that it is prepared to conduct an ultra vires review, and it has put
forward a notion of constitutional identity review that is highly politicized. Considering the general
doubts about the state of therule of law and the impartiality of the Constitutional Court, this develop-
ment might not appear all that surprising.Similarly, in Poland the situation of the rule of law is precar-
ious, and there has recentlybeen a confrontation overthedisciplinary chamber of the Supreme Court.
However, these developments arein line with the generalfears about democracy and therule of law
in Poland and Hungaryandcannot be explained independently of the political context. While worrying,
it is unlikely that there will be significant spillover effects to jurisdictions of other Member States with
independent courts.

3.4. Conclusion
Despite recent challenges, the doctrine of primacy of EU law is still the central reference point for the

discussion of the relationship between EU law and the domestic legal systems of the Member States.
The Court of Justice insists on the absolute primacy of EU law. While the doctrine is rather rigid, the

297 See Claes, supra note 145, at 157 (mentioning Austria, Cyprus and Luxembourg). In Austria, e.g., the Constitutional Court
has explicitly accepted the primacy of EU Law even with regard to the Austrian constitution, see T.Ohlinger and M. Potacs,
EU-Recht und staatliches Recht: Die Anwendung des Europarechts im innerstaatlichen Bereich (LexisNexis 2017) p. 88.

298 (Claes, supra note 145,at 157-158.
299 Millet, supra note 196, at p. 146.
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Court of Justice has kept it alive against resistance by showing a considerable amount of flexibility in
its application. The ECJ is prepared to grant the Member State’s courts some discretion and flexibility
in the application of EU law, changes its own jurisprudence to take into account serious concerns of
Member States’ apex courtsandaccommodates domestic fundamental values. Nevertheless, the Court
of Justice claims the ultimate authority over which national concernsand requirements are worthy of
such consideration.*® This follows fromthe need of a uniform application of EU law.

While we have seen that national courtshavein principle accepted the primacy of EU lawand the ECJ’s
position as EU law’s ultimate arbiter, the primacy has also been met with resistance and, partly, defi-
ance. In this context, the jurisprudence of the GFCC has proven to be a central reference point. The
GFCC has developed a complex doctrine regarding the primacy of EU law,*”' thus providing national
courts with variousformsof doctrinalinstruments toresistthe primacy of EU law. While the early juris-
prudence of the GFCCin Solange and Maastricht clearly influenced the delimiting jurisprudence of na-
tional courts, itis safe toassume that these reactions by other national courts had a reinforcing influ-
enceon the GFCC.

This makes the PSPPjudgment allthe more worrying asa challenge to theprimacyand unity of EU law.
Certainly, the GFCCwas not the first national court to declare an EU measure ultra vires. While the Ho-
lubec decision by the Czech Constitutional Court came under particular national circumstances and is
considered an outlier, it nonetheless questioned the ultimate authority of the ECJ.>** More clearly, the
Ajos decision of the Danish Supreme Court challenged the primacy of EU law by refusing to apply a
decision of the Court of Justice.?® Nevertheless,both decisions were more limited in their effects than
the PSPPjudgment becausethey only concerned the applicationof EU law in a particular constellation.
By contrast, the PSPP judgment challenged the monetary policy of the ECB, which could potentially
have severe negative effects on a wholefield of EU policy.

Equally worrying is the potential precedential effect of the decision. Considering thatHungaryand Po-
land show growing deficiencies in respecting the rule of law and judicial independence which culmi-
natein undermining and defying EU law,*** the question arises whether we are witnessing a ‘twilight’
of EU law’s primacy. Yet, primacy’s twilight is, by no means, a foregone conclusion. There are voices
arguing that the GFCChasseverely damagedits authority as primus inter pares of the apex courts of EU
Member States.*” Furthermore, we have also seen thatjudicial dialogue can still by employed effec-
tively, as the Taricco cases, initiated by the Italian Constitutional Court, or even the GFCC's own ap-
proach in Honeywell or the more recent Right to be Forgotten cases demonstrate.**® Against this com-
plex background, it remainsto be seen which reactions the PSPPjudgment will generate.

300 See above, 3.1.

301 See above, 3.2.

302 See above, 3.3.2.

303 See above, 3.3.3.

304 See above, 3.3.5and 3.3.8.

305 See JH.H. Weiler,‘Mirror Mirror on the Wall - Who isthe Most Beautiful of All? Legal Hegemony or Legal Hubris?, Verfas-
sungsblog,2020/10/10, https://verfassungsblog.de/mirror-mirror-on-the-wall-who-is-the-m ost-beautiful-of-all/.

306 See above, 3.3.6.
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4. THEPRINCIPLE OF PROPORTIONALITYIN ART. 5 TEU AS AN
INSTRUMENT TO DELIMIT EU COMPETENCES

KEY FINDINGS

The Court of Justice has not developed a particular doctrine of proportionality regarding the
competence-focused proportionality test in Art. 5 (4) TEU. Predominantly, it does not even explic-
itly distinguish between the competence-dimension and the protection ofindividuals in its pro-
portionality analysis.When it comes to the structure of the proportionality test, the Court mostly
analyses the suitabilityand the necessity stage. It rarely uses proportionality stricto sensu. Never-
theless, it does not totally refrain from using the balancing stage either. In operationalizing the
proportionality test, the Court uses a ratherdeferential standard of review. It follows a procedural
approach in order to determine the limits of the discretion it affords to EU institutions. Overall,
theanalysis shows thatthe Court of Justice’sreasoning in Weissis well in line with the standards
that the Court developed inits prior case law. The approach of the ECJis sometimes criticized in
the legal literature. However, it is largely accepted. The analysis of the interpretation of propor-
tionality of Member States’ apex courts is not fruitful: Before the PSPP judgment, there are no
significant cases, in which Member States’ courts havereferred to proportionality in Art. 5 (4) TEU.

4.1. The case lawof the Court of Justice

The principle of proportionalityas an instrument to review acts of EU institutions can be traced back to
the early case law of the Court of Justice. In Fédération Charbonniére de Belgique, the Court argued that
it is a “generelly-accepted rule of law” that the actions of an authority haveto be “in proportion to the
scale of that action.”*” In its subsequent jurisprudence, the Court refers to the principle of proportion-
ality as a general principle of EU (formerly: EC) law, according to which EU measures have to be appro-
priate and necessary to attain the objective sought.**

In the Maastricht Treaty, the Member States explicitly included the principle of proportionality as an
instrumentto delimit EU competencesin Art. 3b para. 3 of the ECTreaty.** Today, this principle is con-
tained in Art. 5 TEU. According to this provision, “[t]he use of Union competences is governed by the
principles of subsidiarity and proportionality” (para. 1). The latter is specified in Art. 5 para. 4: “Under
the principle of proportionality, the content and form of Union action shall not exceed what is neces-
sary to achieve the objectives of the Treaties.” Fromthe text of the Treaty it is not immediately obvious
how proportionality is to be distinguished from the principle of subsidiarity, which already provides
thatthe “Union shall act only if and in so far as the objectives of the proposed action cannot be suffi-
ciently achieved by the Member States” (Art.5 para. 3 TEU).

307 Case 8/55, Fédération Charbonniére de Belgique, [1956] ECR 292, at 299.

308 See,e.g., Cases 122/78,Buitoni,[1979] ECR 678, at para. 16; C-167/88,AGPB, [1989] ECR 1678, at para. 20; C-331/88, Fedesa,
[1990] ECR 1-4057, at para. 13.

309 Onthedrafting history, see J. Saurer, ‘Der kompetenzrechtliche VerhaltnismaBigkeitsgrundsatz im Rechtder Européischen
Union’, 69 Juristenzeitung (2014) p. 281 at p. 282.
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In the case law of the Court of Justice, one can observe a clear difference between the two principles.
While the subsidiarity testis exclusively focused on competences,*'® the principle of proportionality
has a double dimension: On the one hand, itis focused on the protection of individual interests, while
ontheotherhandalso taking into account the autonomy of Member States.*'' Here, the Courtof Jus-
tice does usually not distinguish clearly between the two dimensions. Consequently, it often does not
refer explicitly to Art. 5TEU, but instead only to proportionality asa general principle of EU law, contin-
uing its pre-Maastricht case law.>"

When defining the principle of proportionality, the Court usually refers to the formula developed in
Buitoni*" and refined in Fedesa,*'* according to which an EU measure has tobe appropriate and neces-
sary in order to achievethe objectiveslegitimately pursued by the measure in question.?"> This formula
refers to three elements of the proportionality test,namely legitimacy, appropriatenessand necessity,
but does not explicitly mention the fourth element, i.e. the balancing test or proportionality stricto
sensu. Indeed, in most cases, the Court does not explicitly analyse whether a particular measure is in-
deed strictly proportionate.’'® Nevertheless, there are a number of judgments, in which the Court of
Justice makes either explicit or implicit reference to proportionality stricto sensu.?"”

In many cases, this reference is implicit. For example, in Fedesa, the Court argued that “the importance
of the objectives pursued is such as tojustify even substantial negative financial consequences for cer-
tain traders™'®, a clear balancing consideration. In Nelson, the Court also relied on implicit balancing:
“Indeed, the case law shows that the importance of the objective of consumer protection, which in-
cludes the protection of air passengers, may justify even substantial negative economic consequences
for certain economic operators.”3"

In other cases, particularly in its more recent case law, the Court explicitly analyses whethera measure
is proportionate stricto sensu. In Poland v. Parliament and Council, the Court examines whether the chal-
lenged measure has “disproportionate effects”.3* However, instead of balancing the interests at stake
itself, the Court pursued a procedural approach and only analysed whether the EU legislature had

310 See, e.g., Case C-491/01, British American Tobacco,[2002] ECR I-11550, at paras. 177-183; Case 58/08, Vodafone, [2010] ECR
[-4999, at paras. 72-79; Case C-508/13, Estonia v. Parliament and Council, 18 June 2015, EU:C:2015:403, at paras. 44-49.

311 Saurer, supra note 309, p. 285.

312 See, e.g, Case C-157/96, National Farmers’ Union, [1998] ECR 1-2211, at para. 60; Joined Cases C-27/00 and 122/00, Omega

Air, [2002] ECR 1-2599, at para. 62; Case C-491/01, British American Tobacco, supra note 310, at para. 122; Case C-380/03,

Germany v. Parliament and Council,[2006] ECR |-11631, at para. 144;Case C-344/04, IATA and ELFAA, [2006] ECR 1-443, at

para. 79; Case C-15/10, Etimine,[2011] ECR |-6681, at para. 124;Joined Cases C-643/15 and C-647/15, Slovak Republic and

Hungary v. Council, 6 Sept. 2017, EU:C:2017:631, at para. 206.

Case 122/78, Buitoni, supra note 308, at para. 16.

314 Case C-331/88, Fedesa, supra note 308, at para. 13.

315 See further, e.g., Case C-157/96, National Farmers’ Union, supra note 312, at para. 60; Case C-84/94, United Kingdom v. Coun-
cil,[1996] ECR 1-5793, at para. 57;Joined Cases C-27/00 and 122/00, Omega Air, supra note 312, at para. 62; Case C-491/01,
British American Tobacco, supra note 121, at para. 122; Case C-380/03, Germany v. Parliament and Council, supra note 312,
at para. 144; Case C-344/04, IATA and ELFAA, supra note 312, at para. 79; Case C-15/10, Etimine, supra note 312, at para.
124;Case C-187/12, SFIR, 14 Nov. 2013, EU:C:2013:737, at para. 42.

316V, Trstenjak and E. Beysen, ‘Das Prinzip der VerhaltnismaBigkeit in der Unionsrechtsordnung’, 47 Europarecht (2012) p.265

at pp. 269-270.

Trstenjak and Beysen, supra note 316, p. 270.

318 Case C-331/88, Fedesa, supra note 119, at para. 17.

319 Joined Cases C-581/10 and C-629/10, Nelson, 23 Oct.2012,EU:C:2012:657, at para. 81.

320 Case C-358/14, Poland v. Parliament and Council,4 May 2016, EU:C:2016:232, at para. 97.
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“weighed up” all relevant interests.*?' Similarly, in Pesce, the Court of Justice examined the “strict pro-
portionality” of the challenged act ofthe EU legislature and arguedthat the latterwas “obliged to rec-
oncile thevarious interestsat stake”.3?

The proportionality assessment usually entails an empirical and a normative dimension. Empirically,
courts have to assess legislative prognoses when they determine whether a measureis appropriate or
necessary to achievethe legislative aim. This empirical assessment poses several challenges:In the first
place, courts areill-equipped to make empirical assessments themselves because judgeslack adequate
training and sufficient resources. Furthermore, empirical prognoses imply uncertainty. The question
which measure to adoptin the face of uncertainty is a question of societal risk preferences, and the
determinationoftheserisk preferencesis a political, not a legal choice.?” Normatively, proportionality
requires a reconciliation betweendifferent competingaims, which are oftenincommensurable.*** This
reconciliation of competing values is also primarily a political task.?” In the words of the Court of Jus-
tice: “[T]he Court cannot substitute its own assessmentfor that the [EU] legislature.”**

For thesereasons,courts generally grantthe legislature andthe executive a margin of discretion when
it comes to the review of empirical prognosesand theweighing up of competingvalues.This is largely
uncontested among different constitutionaland supranational courts applying proportionality**” and
also generally accepted in the legal literature.?® However, the devil is in the detail: While the general
principle is uncontested, thereis a controversial discussion on the degreeof deference to grant to the
legislature and the executive and on how to determine the limits of political discretion.

The Court of Justice usually gives EU institutions a large degree of discretion when applying the pro-
portionality test. The justification forthe broad discretion of the EU legislature and other EU institutions
depends on the circumstances.In the field of the common agricultural and fisheries policies, the Court
argues that the wide discretionary power is due to the broad political responsibilities that have been
conferred to the Union in thesefields.** Furthermore, the Courtallows a broad discretionwhen a meas-

321 |d,, at para. 102.

322 Case 78/16, Pesce, 9 June 2016, EU:C:2016:428, at para. 74.

323 N, Petersen, ‘Avoiding the common-wisdom fallacy: The role of social sciences in constitutional adjudication’, 11 Interna-
tional Journal of Constitutional Law (2013) p. 294.

324 Fundamentally B. Schlink, Abwdgung im Verfassungsrecht (1976); T.A. Aleinikoff, ‘Constitutional Law in the Age of Balanc-
ing’, 96 Yale Law Journal (1987) p. 943.

325 This is largely uncontested. However, there is a complex and controversial debate on the extent to which courts should
be able to review the decisions of the legislature and the executive.On this debate, see N. Petersen, Proportionality and
Judicial Activism (Cambridge University Press 2017) pp. 38-59.

326 Joined Cases C-27/00 and 122/00, Omega Air, supra note 123, at para. 64.

327 See, e.g., BVerfGE 50,290, 232-233 (for Germany); Irwin Toy Ltd v. Quebec (Attorney General),[1989] 1 S.CR. 927 (for Canada);
Case 174/82,Sandoz,[1983] ECR 2445, at para. 16 (for the EU); Handyside v. United Kingdom, 7 Dec. 1976, Series A, no. 24,
at para. 48 (for the ECHR).

328 See, e.g., J. Rivers, ‘Proportionality and Variable Intensity of Review’, 65 Cambridge Law Joumnal (2006) p. 174; J. Rivers,
‘Proportionality, Discretion and the Second Law of Balancing’, in G. Pavlakos (ed.), Law, Rights and Discourse (Hart 2007) p.
167; J. Corkin, ‘Science, legitimacy and the law: Regulating Risk Regulation Judiciously in the European Community’, 33
European Law Review (2008) p.359; P. Popelier, ‘Preliminary Comments on the Role of Courts as Regulatory Watchdogs’, 6
Legisprudence (2012) p. 257; 1. Bar-Siman-Tov, ‘Semiprocedural Judicial Review’, 6 Legisprudence (2012) p. 271.

329 Case C-189/01, Jippes, [2001] ECR 1-5693, at para. 80;Case C-59/11, Association Kokopelli, 12 July 2012, EU:C:2012:447, at
para. 39.
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ure “entails political, economic and social choices on its part” and when it involves “complex assess-
ments”** or in the context of “risk management measures.”*' Finally, the Court has also afforded a
broad discretion to the ESCB when it comes to matters of monetary policy because the latter has “to
make choices of a technical nature and to undertake forecasts and complex assessments”.>*? In cases
in which the Court of Justice affords a broad discretion to EU institutions, it usually confines itself to
analyse whether a measure was “manifestlyinappropriate”* or whether it contained a “manifesterror
or constitutes a misuse of power or whether the authority in question clearly exceeded the bounds of
its discretion”.***

When the Court of Justice analyses the limits of the discretion of the different EU institutions, it increas-
ingly relies on a procedural approach. This procedural approach does not second-guess the substan-
tive evaluations of the reviewed institution, but examines whether the procedure of decision-making
has taken into account allrelevant factors.This includes whetherthe legislation or decision was based
on the recommendations of animpact assessment**> or on scientific data.** If the legislature did not
follow the recommendations, the Court analyses whether the deviations have been properly justi-
fied.*” Furthermore, the Courtalso assesses whetherthe EU institutions in question discussed the issue
with the relevant stakeholders,**® took into account and tried to reconcile all interests at stake** and
gavereasons for its decisions.>*

While the Court of Justice usually finds that EU institutions have acted in conformity with the principle
of proportionality, its approach is not toothless. Instead, there area few cases in which the Court found
a violation of proportionality by EU institutions.**' The reasoning of the Court in Spain v. Council is par-
ticularly illuminating.**? Spain challenged a Council regulation establishing a new subsidy scheme for
cotton which cut the level of aid to 35% of the level of the previous scheme. The Commission and the

330 Case C-491/01, British American Tobacco, supra note 310, at para. 123;Case C-210/03, Swedish Match, [2004] ECR 1-11900,
at para. 48; Case C-380/03, Germany v. Parliament and Council, supra note 123, at para. 145; Case C-344/04, IATA and ELFAA,
supra note 123, at para. 79; Case C-558/07, SPCM, [2009] ECR 1-5783, at para. 42;Case C-15/10, Etimine, supra note 123, at
para. 125; Case C-203/12, Billerud Karlsborg, 17 Oct.2013, EU:C:2013:664, at para. 35.

331 Case 78/16, Pesce, supra note 322, at para. 49.

332 Case C-62/14, Gauweiler, 16 June 2015, EU:C:2015:400, at para. 68.

333 Case C-380/03, Germany v. Parliament and Council, supra note 123, at para. 145; Case C-344/04, IATA and ELFAA, supra note
123, at para. 79; Case C-558/07,SPCM, supra note 141, at para. 42; Case C-33/08, Agrana Zucker, [2009] ECR 1-5035, at paras.
32-33;Case C-77/09, Gowan Comércio Internacional,[2010] ECR 1-13533, at para. 82;Case C-15/10, Etimine, supra note 123,
at para. 125; Case C-203/12, Billerud Karlsborg, supra note 330, at para. 35; Joined Cases C-643/15 and C-647/15, Slovak
Republic and Hungary v. Council, supra note 312, at para. 207.

334 Joined Cases C-27/00 and 122/00, Omega Air, supra note 123, at para. 64; Case C-110/03, Belgium v. Commission, [2005]
ECR 1-2829, at para. 68.

335 See, e.g., Case 58/08, Vodafone, supra note 310, at para. 55; Case C-176/09, Luxembourg v. Parliament and Council, [2011]
ECR 1-3727, at para. 65; Case C-358/14, Poland v. Parliament and Council, supra note 130, at para. 101; Case C-128/17, Poland
v. Parliament and Council, 13 March 2019, EU:C:2019:194, at paras. 109-112; Case C-547/14, Philipp Morris, 4 May 2016,
EU:C:2016:325, at para 189.

336 See, e.g, Case 78/16, Pesce, supra note 132, at paras. 71-73; Case C-547/14, Philipp Morris, supra note 335, at paras. 207-
208; Joined Cases C-643/15 and C-647/15, Slovak Republic and Hungary v. Council, supra note 123, at paras. 222,242,272.

337 See Case C-477/14,Pillbox 38,4 May 2016, EU:C:2016:324, at paras. 65-66.

338 See, e.g, Case C-15/10, Etimine, supra note 123, at para. 127; Case C-477/14, Pillbox 38, supra note 337, at para. 66.

339 See, e.g., Case C-127/07, Société Arcelor Atlantique et Lorraine, [2008] ECR 1-9895, at para. 59; Case C-343/09, Afton Chemical,
[2010] ECR1-7027, at paras. 60-64; Case C-358/14, Poland v. Parliament and Council, supra note 320, at para. 102; Case 78/16,
Pesce, supra note 132, at para. 74; Case C-59/11, Association Kokopelli, supra note 329, at para. 40; Case C-547/14, Philipp
Morris, supra note 146, at paras. 185-187.
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Councilhad argued that the new scheme was sufficient to ensure the profitability of cotton farms. The
Court predominantly followed a procedural approach in its argument. It started out noting that the
new regulation had not been based on animpact assessment, contraryto what had been donebefore
reforms of support schemesin other agricultural sectors.**® While the lack of an impact assessmentin
itself was insufficient to find that the measure was inappropriate, the Court also argued that the EU
institutions had incorrectly calculated the margin of the cotton farmers and thus failed to take into
accountallrelevant factors in their assessment.** Consequently, the measure was foundto be dispro-
portionate.?*

The Court of Justice’s judgment in Weiss is in conformity with the standards thatthe Court has devel
oped in its previous jurisprudence. The Courtapplied the same deferential standardto the decision of
the ESCB that it also applied in other cases involving technical mattersand complexempirical progno-
ses and assessments.** It pointed out that the decisionwas in line with economic orthodoxy and with
decisions of other Central Banks so that it could not be deemed manifestly inappropriate to achieve
the objective of countering therisk of deflation.?* Concerningthe necessity of the measure, the Court
highlighted that a further reduction of interestratesor the purchase of private sectorbonds could rea-
sonably deemed to be inefficient.?* The Court also argued that the ECB had taken measures in order
to limit theimpact of the programon the financial conditions of Member Statesand the balance sheets
of commercial banks.**

Considering the proportionality stricto sensu, the Court emphasized that the ECB made several adjust-
ments to the PSP program in order to remedy deficiencies of the prior OMT program. These concerned
a limitation of the default risk of assets purchased under the programand the limitation of loss sharing
among national central banks so that each central bank predominantly carries the default risk of its
own national bonds.**® Consequently, the Court of Justice came to the conclusion that the ESCB had
“weighed up the various interestsinvolvedso as effectively to preventdisadvantages which are mani-
festly disproportionate to the PSPP’s objective.”*'

Despite the misleading (and irrelevant) references of the German Federal Constitutional Court in
PSPP,*?the Weiss Judgment s squarely in line with the previous approach of the Court regarding the
application of the proportionality test. For thisreason, it is impossible to argue,as the German Federal
Constitutional Court did, that the approach of the Court of Justice was “not comprehensible from a
methodological perspective.”>?

343 Id,, at para. 103.

344 |d,, at paras. 110-133.

345 Id., at para. 135.

346 Case C-493/17, Weiss, supra note 4, at para. 73.
347 |d., at paras. 77-78.

348 d., at para. 80.

349 |d,, at para. 82-83.

350 d., at paras. 94-100.

351 d., at para. 93.

352 BVerfG, supra note 1, at paras. 146-152.
353 d., at para. 153.
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4.2. Thelegalliterature

In the legal literature, the principle of proportionality in Art. 5 TEU is still considered to be understud-
ied** and undertheorized*>. This reluctance on the side of legal academia is explained with a lack of
similar provisions on the national level.**® Traditionally, the GFCC itself has refused to engage in em-
ploying a proportionality test in delimiting competences of the Bund and the Léinder.**” Following this
understanding, in legal scholarship, competences are generally perceived tobe binary, i.e. either exist-
ent or non-existent, thusnot lending themselves to balancing exercises.>*®

However, legal scholars also highlight differences between the ordering of competences on the level
of the federal state, and competences on thelevel of EU, which are not only potentially overlapping
with competences of Member States but also subject to functional and dynamic developments.®°In-
deed, the perceived erosion of the principal of conferral was the main reason for the introduction of
the subsidiarity and proportionality principles.*® As the ECJ interpreted competences teleologically
and relied on ‘general’ competences, such as Article 114 and Article 352 TFEU, the Member States
wanted to place a limit to the so-called “competence creep”.®’

Thus, the principle of proportionality is understood to serve a dualfunction.On the one hand, it is de-
rived from the traditional general unwritten principle of proportionality which aims at the protection
of individualfundamental rights. On the other hand, the principle of proportionality also protects the
national autonomy of the member states.**In this sense, it is seenas an expression of federalism.Some
authors perceive this latter function to be the predominantone in the context of Art. 5 TEU.>*

The deferential standard of review thatthe Court of Justice applies in its proportionality analysis draws
some criticism in the legal literature. While the difficulties of balancing are acknowledged, the justifi-
cations provided by theCourthave often notbeen consideredsatisfactory.’* The reasons given by the
Court, when concerns on the proportionality on the substantive intensity of a measure are raised by
Member States, have been considered ‘blunt”*®, and the criteria given for the choice of legal instru-
ments as rathervague.**® Other scholars criticize the ECJ for avoiding toengage more systematically in
a proportionality assessment stricto sensu®**’ or for the application of proportionality as reasonableness

354 Saurer, supra note 309, p. 281.

355 M. Goldhammer, ‘Kritik und Rekonstruktion kompetenzbezogener VerhaltnismaBigkeit im Unionsorganisationsrecht’ in B.
Baade et al (eds), VerhdltnismdBigkeitim Vilkerrecht (Mohr Siebeck 2016) p. 125 at p. 143.

Saurer, supra note 309, pp. 281 and 283.
357 BVerfGE 79,311,341 - Budget Act 1981;81,310,338 - Kalkar 1.

358 Goldhammer, supra note 355, p. 130.
359

356

Goldhammer, supra note 355, p. 127.

360 R, Schiitze, 'EU Competences: Existence and Exercise’, in D. Chalmers and A. Arnull (eds), The Oxford Handbook of European
Union Law (Oxford University Press 2015) p.75 at p. 101.

361 Saurer, supra note 309, p. 282.

362 See Schiitze, supra note 360, at p. 97; J. Bast, ‘Art.5 EUV [Prinzipien der Kompetenzordnung]’, in E. Grabitz, M. Hilfand M.
Nettesheim (eds.), Das Recht der Europdischen Union, Band I: EUV/AEUV, 71t edn. (CH. Beck 2020) at para. 66.

363 See T. Tridimas, ‘The Principle of Proportionality in Community Law: From the Rule of Law to Market Integration’, 31 Irish
Jurist (1996) p. 83 at p. 99 (not suggesting “that the protection of the rights of the individual is excluded from the scope of
the [former] Article 3b(3)”, but rather “that the primary purpose of that provision isto control the exercise by the Commu-
nity of its competence”); Schiitze, supra note 360, p. 98.

364 Trstenjak and Beysen, supra note 316.

365 Schiitze, supra note 360, p. 98 (referring to the ECJ's short reference to the Community legislator’s decision for a minimum
harmonization level in Case C-233/94, Germany v Parliament and Council [1997] ECR 2405, para 82).

366 Schiitze, supra note 360, p. 98 (referring to the ECJ's criteria given on the choice between a directive or a decision in Case
163/99, Portuguese Republic v Commission, [2001] E.CR. 2613, para 28).

Goldhammer, supra note 355, pp. 131-132.

367
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in disguise.**®However, despite this criticism, there is nowholesale repudiation of the Court of Justice’s
approach.Instead, the majority of scholars-including the German legalacademy - seem to accept the
deferential standard of review thatthe ECJ applies in its proportionality analysis in the context of Art. 5
TEU.**In particular, the procedural approach thatthe Court of Justice applies to determine the limits
of political discretion draws particular praise.?”®

4.3. Interpretationbyother MemberStates’ courts

As to the perspectives of other Member States’ courts on the principle of proportionality in Art. 5 (4)
TEU, not much can be reported. Only a few national courts have engaged in ultravires review.?’' And
while the principle of proportionalityin Art. 5 (4) has occasionally been mentioned in passing®”?, it has
not been the focus of the national courts’ review prior to the PSPP judgment of the GFCC, which we
have already discussedextensively.?”?

368 T.-I. Harbo, The Function of the Proportionality Principle in EU Law’, 16 European Law Journal (2010) p. 158 at p. 185.

369 See W. Sauter, ‘Proportionality in EU Law: A Balancing Act?, 15 Cambridge Yearbook of European Legal Studies (2013) p.439
at pp. 464-466; C. Calliess, ‘Art.5',in C. Calliess and M. Ruffert (eds.), EUV/AEUV: Das Verfassungsrecht der Europdischen Union
mit Europdiischer Grundrechtecharta, 5" edn.(CH. Beck 2016) at para. 51;E. Pache, ‘Artikel 5 EUV [Grundsatz der begrenzten
Einzelermdchtigung, Subsidiaritatsprinzip, VerhaltnismaBigkeitsgrundsatz]’, in M. Pechstein, C. Nowak and U. Hade (eds.),
Frankfurter Kommentar zu EUV, GRC und AEUV (Mohr Siebeck 2017), at para. 151; G. Lienbacher, ‘Artikel 5 [Subsidiaritats-
prinzipl, in J. Schwarze, U. Becker, A. Hatje and J. Schoo (eds.), EU-Kommentar, 4™ edn. (Nomos 2019) at para. 41; J. Bast,
supra note 362, at para. 73.With particular reference to the review of decisions of the ECB, see also H. Sauer, ‘Doubtful it
Stood... Competence and Power in European Monetary and Constitutional Law in the Aftermath of the CJEU's OMT Judg-
ment’, 16 German Law Joumnal (2015) p. 971 at pp. 981-982; M. Payandeh, The OMT Judgment of the German Federal
Constitutional Court: Repositioning the Court within the European Constitutional Architecture’,13 European Constitutional
Law Review (2017) p. 400 at p. 410.

370 See references supra note 328.

371 See above, 3.3.

372 See Polish Constitutional Tribunal, Judgment on Treaty of Accession, 11 May 2005, ref.No. K 18/04; see Sledzifiska-Simon
and Zidtkowski, supra note 264, at p. 244-245.

373 See above, 2.
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5. ASSESSMENT OF THE PSPP JUDGMENT IN LIGHT OF THE PRE-
CEDING ANALYSIS

KEY FINDINGS

This chapter makes a normative assessment of the PSPPjudgment and analyses its consequences.
The PSPPjudgment violates EU law because it disrespects the ultimate authority of the Court of
Justice to interpret EU law. It also violates German constitutional law because it is inconsistent
with the standards that the GFCC has developed for the ultra vires review in its earlier jurispru-
dence.Evenif onedisagrees with theassessmentofthe Court of Justice, it is untenable to argue
that the ECJ’s reasoning was “objectively arbitrary” or “incomprehensible”. Furthermore, it is
hardly conceivable howa transgression of competences that can be healed by providing a retro-
active justification could be of structuralimportance. The judgment has several negative conse-
quences. While the short-term consequences are probably rather limited, the long-term conse-
quences are more concerning. The judgment introduces uncertainty into EU monetary policy be-
causeit, de facto, allows German citizens an actio popularis against all policy measures of the ECB
and does not provide clear guidance regarding the GFCC's standards of review. Furthermore, it
threatens the constructive judicial dialogue between the Court of Justice and the apex courts of
the Member States and thusendangersthe unity of EU law.

5.1. The PSPPJudgmentViolates EU Law

The PSPP Judgment violates EU law.** According to Art. 344 TFEU, the Member States undertake not
to submit a disputeconcerning the interpretation or application of the EU treaties to any other method
of settlement thanthe one provided for by the treaties. Andaccordingto thelatter, the Courtof Justice
has the exclusive competence to decide about disputes concerning the interpretation of the treaties.
This can be derived from Art. 267 TFEU, which stipulates that the Court of Justice decides about all
questions concerning the interpretation of the treaties and EU secondary law as well as about the va-
lidity of EU secondary law in the context of the preliminary reference procedure.Furthermore, Art. 267
(3) TFEU obliges Member States’ courtsoflastinstance to initiate a preliminary reference procedure if
there are doubts about the interpretation of EU law. While Art. 267 TFEU does not explicitly mention
that Member States’ courts are bound by the decision of the Court of Justice, it is generally accepted
that the latter are binding for the court having initiated the preliminary reference procedure.®” Any
otherinterpretationwould lead to absurd resultsand be inconsistent with the Member States’ obliga-
tion to ensure effective legal protection in the fields covered by EU law, which is enshrined in Art. 19
TEU. Consequently, the Court of Justice has the exclusive competence to interpretthe Arts. 127 et seq.
TFEU in order to determine the competencesofthe EuropeanCentral Bank. By disregarding the Weiss
judgment ofthe Court of Justice, the GFCC, therefore, violated EU law.

374 Explicitly, Mayer, ‘Deconstructing’, supra note 2, pp. 747-748; Poli and Cisotta, supra note 2.

375 Case 29/68, Deutsche Milchkontor, [1969] ECR 167, at paras. 2-3. This has also been generally accepted in the German legal
literature: M. Wendel, ‘Kompetenzrechtliche Grenzgange: Karlsruhes Ultra-vires-Vorlage an den EuGH', 74 Zeitschrift fiir
ausléndisches 6ffentliches Recht und Vélkerrecht (2014) p. 615 at pp. 649-650; C. Gaitanides, ‘Artikel 267 AEUV', in H. v.d.
Groeben, J. Schwarze and A. Hatje (eds.), Europdisches Unionsrecht, 7" edn. (Nomos 2015) at para. 89; U. Karpenstein, ‘Art.
267 [Vorabentscheidungsverfahren], in E. Grabitz, M. Hilfand M. Nettesheim (eds.), Das Recht der Europdischen Union,71%
edn. (CH. Beck 2020) at para. 102;B.W. Wegener, ‘Art. 267',in C. Calliess and M. Ruffert (eds.), EUV/AEUV: Das Verfassungs-
recht der Europdischen Union mit Europédischer Grundrechtecharta, 5% edn. (CH. Beck 2016) at para. 49.
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5.2. The PSPPJudgmentlis Inconsistent with German Constitutional Law

The PSPP judgment did not only violate EU law, it is also inconsistent with the Honeywell framework
that the GFCC has developed to operationalize the ultra vires doctrine.?”® According to Honeywell, an
act of the EU can only be declared ultra vires under two substantive conditions: First, there has tobea
manifest violation of EU Law; and second, the violation of EU competences has to be of structuralim-
portance.*” As the following analysis will show, neither of these conditions has been fulfilled.

5.2.1. No manifest violation of EU law

Thefirst condition of the Honeywell test requires the violation of EU law to be manifest.?®Inits subse-
quent decision the Court has specified this requirement with regardto the CJEU. It argued that a deci-
sion of the Court of Justice was only ultra vires if it was “incomprehensible” or “objectivelyarbitrary”?”®
The central claim of the GFCC in its PSPP judgment is that a strict application of the proportionality
principle was necessary in orderto compensatefor the democratic deficit of the ECB.?*

However, this argumentis open to reasonable disagreement. It has been standard practice of the CJEU
to pay deference to EU institutions when applying the proportionality principle.®' This approach has
also largely been accepted by the legal literature.*® Therefore, it is difficult to argue that the Court of
Justice’s reasoning in Weiss was objectively arbitrary. The weak democratic accountability equally does
not change the calculus. First, the principle of democracy that has to be takeninto account wheniin-
terpreting EU competencies is the principle contained in the EU treaties.*® It is not the principle of

376 BVerfGE 126,286 — Honeywell. On the Honeywell framework, see above, note 101 and accompanying text.

377 BVerfGE 126,286, at 304.
378 |4

379 BVerfGE 142,123, at 201.

380 BVerfG, supra note 1, at para. 143.

381 See above, 5.1.

382 See above, 5.2.

383 H, Sauer, supra note 369, p. 976. On attempts to conceptualize the principle of democracy in the EU context, see, e.g., G.

Majone, ‘Independence vs. Accountability? Non-Majoritarian Institutionsand Democratic Governance in Europe’, The Eu-
ropean Yearbook of Comparative Government and Public Administration (1994) p. 117; M. Jachtenfuchs, Theoretical Per-
spectives on European Governance’, 1 European Law Journal (1995) p. 115; G. Majone, ‘Regulatory Legitimacy’, in G. Ma-
jone, Regulating Europe (Routledge 1996) p. 284; P. Craig, ‘Democracy and Rule-Making Within the EC: An Empirical and
Normative Assessment’, 3 European Law Journal (1997) p. 105;C. Joergesand J. Neyer, ‘From Intergovernmental Bargain-
ing to Deliberative Political Process: The Constitutionalization of Comitology’, 3 European Law Journal (1997) p. 273; F.W.
Scharpf, Governing in Europe: Effective and Democratic? (Oxford University Press 1999); J.H.H. Weiler, ‘European Democracy
and Its Critics: Polity and System’, in J.H.H. Weiler (ed.), The Constitution of Europe (Oxford University Press 1999) p. 264; A.
Verhoeven, The European Union in Search of a Democratic and Constitutional Theory (Kluwer 2002); A.Menon and S. Weath-
erill,"Accountability and Delegation in the European Union’, in A. Arnull and D. Wincott (eds.), Accountability and Legiti-
macy in the European Union (2002) p. 113; R. Dehousse, ‘Beyond representative democracy: constitutionalism in a polycen-
tric polity’,in JH.HWeiler and M. Wind (eds.), European Constitutionalism Beyond the State (2003) p. 135; P. Dann, ‘European
Parliament and Executive Federalism’, 9 European Law Journal (2003) p.549; A. Peters, ‘European Democracy after the 2003
Convention’, 41 Common Market Law Review (2004) p. 37; AJ. Menéndez, ‘Between Laeken and the Deep Blue Sea: An
Assessment of the Draft Constitutional Treaty from a Deliberative-Democratic Standpoint’, 11 European Public Law (2005)
p. 105; N. Petersen, The Democracy Concept of the European Union: Coherent Constitutional Principle or Prosaic Decla-
ration of Intent?, 6 German Law Journal (2005) p. 1507; B. Crum and J.E. Fossum, The Multilevel Parliamentary Field: a
Framework for Theorizing Representative Democracy inthe EU’, 1 European Political Science Review (2009) p. 249;R. Bel-
lamy and D. Castiglione, Three models of democracy, political community and representation in the EU’, 20 Journal of
European Public Policy (2013) p.206; J. Habermas, ‘Democracy in Europe: Why the Development of the EU into a Transna-
tional Democracy is Necessary and How It Is Possible’, 21 European Law Journal (2015) p.546; M. Shackleton, Transforming
representative democracy in the EU? The role of the European Parliament’ 39 Journal of European Integration (2017) p. 191.
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democracy of the German Constitution —andeven less sothe interpretation of the latter by the German
Federal Constitutional Court, which is highly controversial in constitutional law scholarship.?*

If one widens the focus beyondthe conception of democracy thatthe Federal Constitutional Court has
developed for the German constitution, it becomes obvious thatdemocraticaccountability is not nec-
essarily organizedin a hierarchical way, i.e. that there has to be a chain of legitimation that can ulti
mately be traced backtothe parliament.Instead, differentinstitutions can have differentaccountability
mechanisms.?®* While functional concepts of democratic legitimacy have predominantly been devel
oped in the context of supranational or international decision-making mechanisms,** even institu-
tional settings within nation statesdo not always try to maximize the democraticaccountability of in-
stitutions.’®’

The most obvious example is the judiciary. While judges are often elected by parliament or appointed
by the executive, they are not democratically accountable once theyare in office. To the contrary, they
aredeliberately shielded from political influence: Judges are often only appointed for one term or for
lifetime in order to strengthen their independence from the (democratically accountable) legislature
or executive. The logic behind this weakening of democraticaccountabilityis simple: If the judiciary is
supposed to provide an effective control over the executive or the legislature or at least decide indi-
vidual cases without taking into account political concerns, they need to be independent. The weak-
ening of democraticaccountability is thus necessaryfor judges to fulfil their function.

But the weakening of direct democratic accountability also concerns the democratic process itself.
Many representative democracies (including Germany) have minimum vote thresholds. These mini-
mum vote thresholds protect incumbentparties by making it more difficult for smaller parties to gain
seats in parliament.?® At the sametime, they arguably protect the functioning of the political system
by preventing a splintering of parliamentary groups and thus facilitating the formation of government
coalitions.*®* Like in the case of thejudiciary, democratic accountability is reduced for functional con-
cerns, i.e.in order to protect the functioning of the political system against gridlock.

Therefore, centralbankindependence is not quite such an unusual mechanism in a constitutional de-
mocracy. The independence of central banks is based on the following reasoning: If monetary policy

384 For a critique of the democracy concept of the German Constitutional Court, see B.-O. Bryde, ‘Die bundesrepublikanische

Volksdemokratie als Irrweg der Demokratietheorie’, 5 Staatswissenschaft & Staatspraxis (1994) p. 305; JH.H. Weiler, ‘Der
Staat ,Uber alles”: Demos, Telos und die Maastricht-Entscheidung desBundesverfassungsgerichts’, 44 Jahrbuch des éffent-
lichen Rechts (1996) p. 91; T. Blanke, ‘Antidemokratische Effekte der verfassungsgerichtlichen Demokratietheorie’, 31 Kriti-
sche Justiz (1998) p. 452; T. Grof3, ‘Grundlinien einer pluralistischen Interpretation des Demokratieprinzips’, in T. Blanke
(ed.), Demokratie und Grundgesetz: Eine Auseinandersetzung mit der verfassungsgerichtlichen Rechtsprechung (2000) p. 93;
N. Petersen, ‘Demokratie und Grundgesetz: Veranderungen des Demokratieprinzips in Art.20 Abs. 2 GG angesichts der
Herausforderungen moderner Staatlichkeit’, 58 Jahrbuch des 6ffentlichen Rechts (2010) p. 137.See also A.Hanebeck, ‘Bun-
desverfassungsgericht und Demokratieprinzip — Zwischen monistischem und pluralistischem Demokratieverstandnis’, 57
Die 6ffentliche Verwaltung (2004) p.901 (tracing the democracy principle in the German constitution to the thinking of Carl
Schmitt).

See RW. Grant and R.O. Keohane, ‘Accountability and Abuses of Power in World Politics’, 99 American Political Science
Review (2005) p. 29.See also S. Egidy, ‘Proportionality and procedure of monetary policy-making’, 19 Intemational Journal
of Constitutional Law (forthcoming 2021) (arguing that the ECB is subject to a “complex web of accountability mechanisms
of varying strengths”).
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386 See Majone, ‘Independence vs. Accountability’, supra note 383; Jachtenfuchs, supra note 383; Scharpf, supra note 383.

387 Ppetersen, supra note 384, pp. 149-150.

388 K-0O. Zimmer, ‘Nochmals: Zur verfassungsndheren Ausgestaltung der 5%-Klausel’, 38 Die 6ffentliche Verwaltung (1985) p.

101at p. 102;D. Grimm, ‘Politische Parteien’,in E.Benda, W. Maihofer and H.-J. Vogel (eds.), Handbuch des Verfassungsrechts
der Bundesrepublik Deutschland, 2" edn. (De Gruyter 1994) ch. 14 at para. 43; M. Morlok, ‘Parteienrecht als Wettbewerbs-
recht’, in P. Haberle, M. Morlok and V. Skouris (eds.), Festschrift fiir Dimitris Th. Tsatsos (Nomos 2003) p. 408 at p. 435; M.
Krajewski, ‘'Kommunalwahlrechtliche Sperrklauseln im féderativen System’, 61 Die éffentliche Verwaltung (2008) p. 345.
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was left to the government, it could be abused for short-term political goals.>* For example, political
actors might lowertheinterest rate in orderto cause short-term growth (e.g. in the run-up toelections),
while jeopardizing long-term monetary stability. Consequently, the weakening of democratic account-
ability through Central Bank independence is a mechanism for the bank to fulfil its function of safe-
guarding monetary stability effectively.*’

Certainly, central bankindependenceis nota functional necessity. Societies can prefer political flexibil-
ity over monetary stability.*** However, it is a legitimate political choice. In the EU treaties, the inde-
pendence of the ECB is explicitly guaranteed by Art. 282 (3) TFEU. Furthermore, the German govern-
ment was one of the driving forces behind the independence of the ECB when the latter was estab-
lished.**The central bankindependence was modelled after the German Bundesbank, and the German
Constitutioneven requires the ECBto beindependentin Art. 88, sent. 2 GG as a preconditionfor trans-
ferring the competences of the German Central Bank in the area of monetary policy to the ECB.

Consequently, the reference to the abstract notion of democracy is no reason to interpret the ECB'’s
competences restrictively because central bankindependence is well compatible with democratic con-
stitutionalism.*** Rather, a restrictive proportionality review would endanger the ECB’s independence
and give courts the opportunity to substitute their own monetary policy assessment for that of the
ECB.** In a comparative perspective, the Court of Justice’s choice to give a rather broad discretion to
the ECB is consistent with approaches of other apex courts in Western democracies. In particular, the
U.S. Supreme Court largely refrains from reviewing monetary policy decisions of the U.S. Federal Re-
serve because of the latter’s independence.*** Similarly, the German Federal Constitutional Courtitself
has never entered into a review of the monetary policy of the German Bundesbank.*’

This does not mean that the ECB can extend its competences beyond what is foreseen in the EU trea-
ties. But there is no indication that the ECB left the realm of monetary policy with its PSPP program.
Quantitative easing, as practiced by the ECB, is an accepted tool of monetary policy. Art. 18.1 of the
Statute of the ESCB and the ECB explicitly allows the purchase of marketable instruments for the ESCB
to carry out its tasks. Furthermore, the practice of QE was not limited to the ECB. Instead, many central
banks around the world, such as the U.S. Federal Reserve, the Bank of England or the Bank of Japan,
adopted similar practices in order to fight deflation in a low-interest-rate world. While the ECB policy
was controversial, it is precisely the competence of the ECB to make a choice between differentmone-
tary policy instrumentseven if there is no consensusamong economic experts.

390

Egidy, supra note 385.

391 See J.De Haan and S.CW. Eijffinger, ‘European Central Bank: A Comment on Two Fairy-Tales’, 38 Journal of Common Market
Studies (2000) p.393 at p. 394; Egidy, supra note 385.

392 On the factors that determine whether societies prefer central bank independence, see J.B. Goodman, ‘The Politics of Cen-
tral Bank Independence’, 23 Comparative Politics (1991) p.329.

393 See S. Mee, Central Bank Independence and the Legacy of the German Past (Cambridge University Press 2019);F. van Esch
and E. de Jong, ‘Culture Matters: French-German Conflicts on European Central Bank Independence’ (Utrecht: Discussion
Paper, 2011) p. 3.

394 See M. Lehmann, ‘Varying standards of judicial scrutiny over central bank actions’, in European Central Bank (ed.), Shaping
a new legal order for Europe: a tale of crises and opportunities (2017) p. 112 at p. 117 (calling connection between democracy
and strict scrutiny a “trap”). See also Goldmann, supra note 113, pp. 267-268.

395 |d., pp. 271-272; Sauer, supra note 369, pp. 981-982; Payandeh, supra note 369, p. 410.
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(ed.), Building bridges: central banking in an interconnected world (2019) p. 53 at pp. 57-58.

397 Mayer, ‘Deconstructing’, supra note 2,p. 752.
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In its PSPP decision, the Federal Constitutional Courtraised doubtsthat the PSPP program was indeed
aimed at combatting deflation and suggested that it may have served otheraims not within the com-
petence of the ECB.**® While courts should take potential abuses of power seriously, the GFCC does not
cite any evidence for its suggestion. The mere fact thatthe measure of the ECB has economic effects®*
does not disprove thatitis aninstrumentof monetary policy. Instead, such effects are a necessary con-
sequence of the latter. The majority of factorscited by the GFCC -the low interest rates,the danger of
housing bubbles, the reduction of Member States’ financing costs — are also affected when the ECB
changes the official interest rate.*® That the economicand monetary policy cannot be as clearly sepa-
rated as the GFCC suggestsis also underlined by Art. 127 (1) TFEU, according to which the ECB has a
subsidiary competence to supportthe economic policy of the EU to the extent that it does not contra-
dict theaim of price stability.

For thesereasons, it seems reasonable if the Court of Justice takes a rather deferential approach when
reviewing the proportionality of policy measures adopted by the ECB.*' Such an approach contributes
to preserving theindependence of the Central Bank guaranteed by Art. 282 (3) TFEU and respects the
superior expertise of the Bank in evaluating the consequences of monetary policy measures.** Cer-
tainly, the margin of discretion of the ECB has to be limited, in particular if there are indications for an
abuse of power. But the GFCC did not substantiate its suggestion that the ECB might have had illicit
motives.

Finally, it has to be keptin mind that the GFCCis supposed to apply a deferential standarditself under
the Honeywell framework. Even if one disagrees with the assessment of the ECJ, there is no basis for
arguing that the reasoning of the Court of Justice was “objectively arbitrary” or “incomprehensible”
from a methodological point of view. For this reason, the GFCC has violated its own standards devel
oped in Honeywell when issuing the PSPPjudgment.

5.2.2. No structural importance of the violation

According to the doctrine of the GFCC, the second substantive condition for an EU act to be ultra vires
is that the violation is “highly significant in the structure of competences between the Member States
and the Union with regard to the principle of conferraland to the binding nature of the statute under
therule of law.”*” In OMT, the GFCC had argued that the OMT policy was of structuralimportance be-
cause it had a significant redistributive effect, leading to a redistribution of funds between different
Member States andtheir tax payers.** The argumentassumed that the German state would be respon-
sible for losses incurred by the ECB. However, thisreasoning was already doubtfulin the OMT constel
lation: Central banks cannot defaulton debtina currency for which they have theright to issue notes
so that the ESCB cannot default on euro-denominated debt.*

398 BVerfG, supra note 1, at para. 137.

399 See BVerfG, supra note 1, at paras. 170-175.

400 p_Bofinger, M. Hellwig, M. Hiither, M. Schnitzer, M. Schularick and G. Wolff, ‘Gefahr fiir die Unabhingigkeit der Notenbank’,
Frankfurter Allgemeine Zeitung (29 May 2020) p. 18.

N. Petersen & K. Chatziathanasiou, ‘Balancing competences? - Proportionality as an instrument to delimit competences
after the PSPP judgment of the German Federal Constitutional Court’, 17 European Constitutional Law Review (forthcoming
2021).

402 | ehmann, supra note 394,at 117.
403 BVerfGE 126,286, at 304.
404 BVerfGE 134,366, at 393 (para. 41).

405 M. Hellwig, ‘Financial Stability, Monetary Policy, Banking Supervision, and Central Banking’ (Working Paper: Bonn, 2014)
pp. 9-10.0n this argument, see also in more detail Petersen, supra note 2, p. 29.
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The argument is even more tenuous regarding the PSP program. According to the conditions of the
PSPP, the German Central Bankwas only responsible for buying Germangovernment bonds-and to a
small extent bonds of international organizations. Accordingly, there was a direct feedback loop be-
tween the German budget and the exposure of the German Central Bank. Consequently, the GFCC did
notrepeat theargument of the redistributive effect of the ECB monetary policy in its PSPPjudgment.
Instead, the Court argued that each interpretation of EU competencestouchedfundamental concerns
ofthe Member States.*® However, if all violations of competence normswere of structuralimportance,
as the GFCC seems to suggest, then the second condition of the Honeywell test would be superfluous.
Therefore, the Courtalso referred to the specificities of EU monetary policy and the limited democratic
accountability of the ECB.*” However, this limited democratic accountability is arguably a functional
necessity and not an institutional defect.*® The Central Bank’s independence is necessary in order to
shield monetary policy from political pressure. As we have seen above, this is even recognized by the
German Constitution.**”

There is a final consideration why the violation is not of structural importance. The German Federal
Constitutional Court had argued that the PSPP program was not in violation of the ECB competences
because of its nature per se, but because the ECBhad provided aninsufficientjustification for the policy.
It is a general principle of German administrative law that a lack of justification can be healed if justifi-
cation is given post hoc.*'® Consequently, the GFCCalsogave the ECBa three-month window to provide
a retroactive proportionality justification in order to heal the perceived defect of the PSPP program.*"
However, it is hardly conceivable how a transgression of competences thatcan be healed by providing
a retroactive justification could be of structuralimportance.*'?

5.2.3. Conclusion

While one may reasonably disagree with the Court of Justice and its argumentation in Weiss, it is diffi-
cult to defend the reasoning of the German Federal Constitutional Courtin its PSPP judgment. This is
because the Federal Constitutional Courthad developed a deferential standard for reviewing decisions
of the Court of Justice in its earlier jurisprudence, in particular in its Honeywell decision that spelt out
the ultra vires doctrine for thefirst time. According to Honeywell, a judgment of the Court of Justiceis
ultra vires under two conditions: First, it has to violate EU law in a manifest way. This is only the case if
the judgment was incomprehensible or objectively arbitrary. Second, the violation has to be of struc-
turalimportance. Both conditions are not fulfilled. While one may reasonably disagree with the judg-
ment of the Court of Justice in Weiss, the reasoning s in line with the standards that were developedin
the prior caselawand it comes to conclusionsthatare well justifiable. There is no basis for arguing that
it was incomprehensible or objectively arbitrary. Furthermore, it is difficult to argue that an alleged
violation of a competence that can be healed through an updated justification is of structural im-
portance, so thatalso the second requirement of the Honeywell test is not met.

406 BVerfG, supra note 1, at paras. 142 and 158.
497 |d,, at paras. 143 and 159-160.

408 See Petersen, supra note 2,p. 32.

409 See Art. 88 of the German Constitution. See also above, 5.2.1.

410 See sect. 45, para. 1, no. 2 of the German Administrative Procedure Act.
411 BVerfG, supra note 1, at para. 235.

412 Mayer, To Boldly Go’, supra note 2, p. 1123.
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5.3. Negative Consequences of the PSPP Judgment for EU Law

The negative short-term consequences of the PSPP judgment of the GFCC might be limited.** The ECB
provided the required proportionality assessment within the time period laid out by the GFCC so that
the Bundesbank continued to participate in the bond buying program.*'* However, there is currently
animplementation order pending before the GermanFederal Constitutional Court, asking the latterto
declare that the ECB had not fulfilled the requirements setout in the PSPPjudgment. If the GFCC grants
the implementation order, the German Central Bank might be barred from participating in the PSP
program going forward if it decides to follow the order.

Nevertheless, the long-term consequences of the judgment are far more concerning. These relate to,
onthe onehand, the effectiveness of the monetary policy of the ECB, and, on the other hand, the au-
thority of the CJEU and its relationship to the apex courts of the Member States. In terms of monetary
policy, thejudgment could lead tolegal uncertainty, asall decision of the ECB may possibly be reviewed
by the GFCC.*"* This concerns first, but not exclusively, the ECB’s response to the COVID-19 pandemic,
the Pandemic Emergency Purchase Program (PEPP). In an obiter dictum, the GFCC extended an implict
invitation to launch a challenge against this program.*’® The Courtmade a significant effort to discuss
whether the purchase of Member States’ bonds onthe secondary market violated Art. 123 TFEU.* The
Court identified several conditions which had to be metfor a bond buying program tocomply with Art.
123 TFEU.**®* While it found that the PSPP program still complied with these conditions, many of them
have been relaxed for PEPP.*'? Certainly, it is not a foregone conclusion that the GFCC would find a
violation of Art. 123 TFEU.** Nevertheless, the mere fact that the GFCC might find future ECB policies
unconstitutional, the vague legal standards applied for coming to such a conclusion*', and the uncer-
tain consequences of such a judgment lead to considerable uncertainty, possibly reducing the effec-
tiveness of the monetary policy of the ECB.

The negative long-term consequences of the PSPP ruling go beyond monetary policy. They also con-
cern the relationship between the CJEU and the apex courts of the Member States. In our analysis of
theimplementationof the primacy doctrine by Member States’ courts, we have seenthatthe GFCC has
been very influential in shaping the doctrines of Member States’ courts to limit the reach of EU law
primacy.*? The Czech Constitutional Court even used the ultra vires doctrine of the GFCC to defy the
Court of Justice some years before GFCC took this stepitself.*? There is reason to fear that this trend
might now accelerate. Courts may invoke the example of the GFCCto deny the authority of the CJEU.

413 Wendel, supra note 2, p. 981; Egidy, supra note 390.
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Itis not surprising that the governments of Poland and Hungary have quickly welcomed the PSPPjudg-
ment.** Moreover, the presidentof thePolish Constitutional Tribunal embraced the rulingand claimed
that it confirmed that Member States’ courts were vested with the ultimate authority in EU matters.**

Certainly, thereis an alternative reading of the PSPPjudgment.**® Some authors argue thatthe Federal
Constitutional Court’s ruling was, in fact, in line with its prior jurisprudence. According to this reading,
the Court madea strategicmovein order to pressure the ECJ to apply more scrutinizing standards of
review when reviewing acts of EU institutions — analogous to the Court’s strategy in Solange | -,
strengthening the rule of law in the EU in the long term.*” This reading is supported by the rather
limited short-term consequences of the PSPP judgment: Despite defying the ECJ, the Federal Constitu-
tional Court did notfind a violation of substantive standards, but only of a procedural obligation that
could easily be remedied by providing a proportionality assessment within three months. Even if this
reading is correct, itis stilla dangerous strategy asit could escalate the conflict between the GFCCand
the ECJ. The better way to address these concerns would have been a second preliminary reference
procedure, similar to the strategy of the Italian Constitutional Court in Taricco.*® This would have
avoided the uncertainty forthe monetary policy, aswell as the problematicexemplary character of the
judgment.

424 Sam Fleming, James Shotter and Valerie Hopkins, Eastern European states sense opportunity in German court ruling, Fi-

nancial Times, May 10, 2020, https://www.ft.com/content/45ae02ab-56d0-486e-bea5-53ba667198dc.
425 Id.

426

See S.Simon and H. Rathke, “Simply not comprehensible.” Why?', 21 German Law Journal (2020) p.950; Bobi¢ and Dawson,
supra note 203, at p. 1969.

427 Simon and Rathke, supra note 426, p. 955.

428 See H.-J. Hellwig, ‘Das Bundesverfassungsgericht hatte vorlegen miissen’, Frankfurter Allgemeine Zeitung, 12 May 2020,

https://www .faz.net/-irf-9zd1w/; D. Sarmiento and JH.H. Weiler, The EU Judiciary after Weiss: Proposing a New Mixed
Chamber of the Court of Justice’, Verfassungsblog, 2020/6/02, https://verfassungsblog.de/the-eu-judiciary-after-weiss/; O.
Garner, ‘Squaring the PSPP Circle: How a declaration of incompatibility can reconcile the supremacy of EU law with respect
for national constitutional identity’, Verfassungsblog, 2020/5/22, https://verfassungsblog.de/squaring-the-pspp-circle/;
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6. POLICY RECOMMENDATIONS

KEY FINDINGS

We recommend that different EU institutions adopt three measures: First, we recommend that
the EU Commission initiates aninfringementprocedure against the Federal Republic of Germany
under Art. 258 TFEU. Second, we recommendthatthe ECB providesa proportionality assessment
in the justification of its monetary policy decisions. Third, in the long term, we recommend to
discuss the introduction of a separate Chamber of the Court of Justice that is exclusively dedi-
cated to reviewing the delimitation of competences between the EU and the Member States.

Courts, like the German Federal Constitutional Court, are independent institutions that, for good rea-
sons, lack politicalaccountability. Therefore, it is not easy to recommend policy measuresto avoid the
negative consequences of the PSPPjudgment described in the previous section andto bring the GFCC
into compliance with EU law. In the following, we will first describe potential accountability mecha-
nisms for courts and discuss their oftentimes problematic nature before making concrete policy rec-
ommendations for the individual EU institutions.

6.1. Background: The accountability of the Judiciary

Courts are usually not politically accountable. This lack of political accountability is by design. As con-
stitutional courts function as guardians of the constitution with the ability to review the constitution-
ality of measures from thelegislature and the executive, they need to be independent from the latter
two branches in order to be able to fulfil this function effectively. Furthermore, courts are supposed to
be driven exclusively by legal considerations, independentof how popular such considerations might
be politically.

However, this does not mean that courtsdo not enjoy any accountability as is sometimes assumed.**®
In particular, the legislature can limit the constitutional court’s competences, change the number of
judges or the duration of the judges’ tenure, and nominate judges to the court that take into account
specific concerns to a greater extent than the existing judges. The most recent examples are the
measures to curb judicial influence in Poland and Hungary.**° But there are also examples in political
systems where the rule-of-law credentialsare lessdoubtful. In the 1930s, U.S. president Franklin D. Roo-
sevelt tried to break the veto positionof the U.S. Supreme Court against his New Deal legislation though
a court-packing plan.®' According tothis plan, sixnew judges would have beenadded to thebench of

429 See, e.g., E-W. Bdckenférde, Staat, Nation, Europa: Studien zur Staatslehre, Verfassungstheorie und Rechtsphilosophie (Suhr-
kamp 1999) p. 180 (arguing that Constitutional Courts are free from control and accountability).

430 Onthese measures, see, e.g., W. Sadurski, Poland’s Constitutional Breakdown (Oxford University Press 2019); K.L. Scheppele,
‘Understanding Hungary’s Constitutional Revolution’, in A. von Bogdandy and P&l Sonnevend (eds.), Constitutional Crisis
in the European Constitutional Area (Nomos 2015) p. 124.

431 Onthe court-packing plan, see,e.g., W.E. Leuchtenburg, ‘The Origins of Franklin D. Roosevelt’s “Court-Packing” Plan’, 1966
Supreme Court Review (1966) p. 347;R. Gely and P.T. Spiller, The Political Economy of Supreme Court Constitutional Deci-
sions: The Case of Roosevelt’s Court-Packing Plan’, 12 International Review of Law and Economics (1992) p. 45; M.C.
McKenna, Franklin Roosevelt and the Great Constitutional War: The Court-Packing Crisis of 1937 (Fordham University Press
2002); B.E. Friedman, The Will of the People: How Public Opinion has Influenced the Supreme Court and Shaped the Meaning
of the Constitution (Farrar, Straus and Giroux 2009) pp. 1-7.
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the Supreme Courtin order to tilt the power in the court towards the sitting president. Similar discus-
sion arealso led today after PresidentDonald Trump increased the conservative majority on the court
to 6-3 votes throughthe contentiousappointment of Justice Amy Coney Barret.**

Even the history of the GermanFederal Constitutional Court has seen challengesto the Court’s author-
ity.*>When the Court signalled that it might block the European Defence Community in the 1950s, the
German chancellor, Konrad Adenauer, and his Minister of Justice, Thomas Dehler, tried to undermine
theauthority of the Court. Later, they proposed a reform that would have restricted the power of the
Court by allowing judicial nomination with a simple majority and reducing the number of judges.Even
today, this is not a topicthat is totally moot. Recently, discussionsabout a “reform” the Federal Consti-
tutional Court have resurfaced.”* This came, ominously, after the first OMT decision of the Court, in
which thelatter had, for the first time, raised doubtsregarding the monetary policy of the ECB.

Certainly, such measures are not costless for the legislature. Thereis a danger that restrictions of the
competences of a constitutional court or other limitations of the court’s power are perceived as a vio-
lation of the rules of the democratic game.** This might weaken the legitimacy of the legislative ma-
jority andlead to a lower vote-share in the next elections. Whether the tinkering with judicial compe-
tences actually hurts political actors, depends primarily onthe legitimacy of the respective court.**¢ The
less a court is accepted in the general population, the less backlash will be caused by changes in its
institutional position. The legitimacy of courts rests usually on them being perceived as neutral actors
that stand above the political fray and base their decisions exclusively on legal considerations.*’ If
courts were perceived as political actors in disguise who pursue a political agenda, this would under-
mine their legitimacy and thus facilitate attempts by the legislature to pursueinstitutional change.**®

These accountability mechanismsdo not only workif thereis an actualinstitutional change that is im-
plemented. Instead, the threat of such a change is often already sufficient to induce behavioural
change.”® The most prominent example is again Roosevelt’s court-packing plan: Ultimately, Roose-
velt's attempt to reformthe U.S. Supreme Court failed because of massive publicresistance. However,

432 See,e.g, Q. JurecicandS. Hennessey, The Reckless Race to Confirm Amy Coney Barrett Justifies Court-Packing’, The Atlan-

tic (4 Oct.2020), https//www.theatlantic.com/ideas/archive/2020/10/skeptic-case-court-packing/616607/; A. Liptak, The
Precedent, and Perils, of Court Packing’, New York Times (12 Oct. 2020), https://www.nytimes.com/2020/10/12/us/su-
preme-court-packing.html.
433 See H. Laufer, Verfassungsgerichtsbarkeit und politischer Prozess (Mohr Siebeck 1968) pp. 169-206; R. HauBler, Der Konflikt
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Rechtswissenschaft (2020) p. 145.
See R. Miiller, ‘Berliner Gedankenspiele zur dritten Gewalt’, Frankfurter Allgemeine Zeitung (3 April 2014),
https://www faz.net/-gpg-701kl.
435 @. Vanberg, The Politics of Constitutional Review in Germany (Cambridge University Press 2005) p. 74.
436 |d,, at pp. 49-53; W.F. Murphy and J. Tanenhaus, ‘Publicity, Public Opinion, and the Court’, 84 Northwestern University Law
Review (1990) p. 985; L. Epstein, J. Knight and O. Shvetsova, ‘The Role of Constitutional Courts in the Establishment and
Maintenance of Democratic Systems of Government’, 35 Law & Society Review (2001) p. 117 at p. 125; C. Engel, ‘Delineating
the Proper Scope of Government: A Proper Task for a Constitutional Court?, 157 Journal of Institutional & Theoretical Eco-
nomics (2001) p. 187 at p. 213; CJ. Carrubba, ‘A Model of the Endogenous Development of Judicial Institutionsin Federal
and International Systems’, 71 Journal of Politics (2009) p.55 at p.65; J. Sweeney, ‘Creating a More Dangerous Branch: How
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CreatesLaw’, 21 Michigan State International Law Review (2013) p.301 at pp. 318-319.
A. Stone Sweet, Governing with Judges: Constitutional Politicsin Europe (Oxford University Press 2000) pp. 199-200; M.
Shapiro, The Success of Judicial Review and Democracy’, in M. Shapiro and A.Stone Sweet, On Law, Politics, and Judiciali-
zation (Oxford University Press 2002) p. 149 at p. 165.

438 G.A. Caldeira, ‘Neither the Purse nor the Sword: Dynamics of Public Confidence in the Supreme Court’, 80 American Political
Science Review (1986) p. 1209.

439 B.E. Friedman, The Politics of Judicial Review’, 84 Texas Law Review (2005) p.257 at p. 314.
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it still achieved its intended result: The Supreme Court ended its opposition to Roosevelt's New Deal
legislation and refrained from declaringlaws enacted underthe agenda unconstitutional.

This indirect accountability of courts is an important explanatory factor in the relationship between
Member States’ apexcourts and the Court of Justice, which is commonly designated as a judicial dia-
logue between these courts.*° The main characteristic of this judicial dialogue is the absence of hier-
archies between the domesticand the internationallevel. Instead, we observe an equilibrium in which
the national courts and the Court of Justice both respect each other, while claiming ultimate author-
ity.*' Such equilibria arguably emerge whenthe respective courtsare interdependent on each other.**
International courts are usually dependent on domestic courts for implementing their decisions. By
contrast, domestic courtscan be forced to cooperate with international courts if there is a strong polit-
ical and societal commitment to international integration.*? If, under these circumstances, domestic
courts endangerinternational cooperation by defyingan international court, they may lose legitimacy
and face political backlash.

Nevertheless, intentionally trying to influence courts through institutional changes is normatively
highly problematic. It risks damaging the authority of the respective court and,as a consequence, also
therule of law. These considerations show thatthe policy optionsof the Europeaninstitutions to hold
the German Federal Constitutional Court accountable for its defiance of EU law are limited. The only
institution that could create accountability is the German legislature. However, even the latter has a
very restrictedroomfor action if it wants to avoid damaging the authority of the Federal Constitutional
Courtandgiving theimpression thatthe political branches are interfering with the rule of law. Never-
theless, even though the European institutions do not have the possibility to hold the Federal Consti-
tutional Court directly accountable, they have an importantrole in facilitating accountability through
legal means. In particular, they have to highlightthat the Federal Constitutional Court violated EU law
in order to make salient that thatcritique directed against the Federal Constitutional Courtand might

440 See, e.g., M. Kumm, The Jurisprudence of Constitutional Conflict: Constitutional Supremacy in Europe Before and After
the Constitutional Treaty’, 11 European Law Journal (2005) p. 262; A. Paulus, ‘The Emergence of the International Commu-
nity and the Divide Between International and Domestic Law’, in J.E. Nijman and A. Nollkaemper (eds.), New Perspectives
on the Divide between National and International Law (Oxford University Press 2007) p.216; M. Rosenfeld, ‘Rethinking Con-
stitutional Ordering in an Era of Legal and Ideological Pluralism’, 6 International Journal of Constitutional Law (2008) p.415;
A.von Bogdandy, ‘Pluralism, Direct Effect, and the Ultimate Say: On the Relationship Between International and Domestic
Constitutional Law’, 6 International Journal of Constitutional Law (2008) p. 397; N. Krisch, The Open Architecture of Euro-
pean Human Rights Law’, 71 Modemn Law Review (2008) p. 183; N. Krisch, Beyond Constitutionalism: The Pluralist Structure of
Postnational Law (Oxford University Press 2010); P.S. Berman, Global Legal Pluralism: A Jurisprudence of Law beyond Borders
(Cambridge University Press 2012); A. Stone Sweet, ‘A Cosmopolitan Legal Order: Constitutional Pluralism and Rights Ad-
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11 Intemational Joumnal of Constitutional Law (2013) p. 491; N. Petersen, The Concept of Legal and Constitutional Plural-
ism’, in J. Englisch (ed.), Intemational Tax Law: New Challenges to and from Constitutional and Legal Pluralism (IBFD 2016) p.
1; N. Jaaskinen, ‘Judicial Dialogue between National Supreme Administrative Courts and the Court of Justice of the Euro-
pean Union’, in K. Lenaerts et. al. (eds.), An ever-changing Union? (Hart 2019) p. 129. See also L. Garlicki, ‘Cooperation of
Courts: The role of supranational jurisdictions in Europe’, 6 Intemational Joumnal of Constitutional Law (2008) p. 509; H.
Sauer, Jurisdiktionskonflikte im Mehrebenensystem (Springer 2008); F.C. Mayer, ‘Multilevel Constitutional Jurisdiction’, in A.
von Bogdandy and J. Bast (eds.) Principles of European Constitutional Law, 2" edn. (Hart 2010) p. 399 (observing or advo-
cating cooperative relationships between courts); M. Klatt, Die praktische Konkordanz von Kompetenzen (Mohr Siebeck
2014) (proposing to conceptualize jurisdictional conflicts by using formal principles, which do not establish abstract hier-
archies, but resolve them on a case-by-case basis).

441 See A. Dyevre, ‘Domestic Judicial Defiance in the European Union: A Systematic Threat to the Authority of EU Law?, 35
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R.D. Kelemen, ‘On the Unsustainability of Constitutional Pluralism: European Supremacy and the Survival of the Eurozone’,
23 Maastricht Journal of European and Comparative Law (2016) p. 136 (arguing that the conflict between the GFCC and the
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442 See Petersen, supra note 26, pp. 996-998.

443 Id

64 PE692.276



Primacy’s Twilight?
Onthe Legal Consequences of the Ruling of the Federal Constitutional Court of 5 May 2020 for the Primacy of
EU Law

potentially undermineits authority, actually aims at protecting the rule of law by trying to re-establish
judicial dialogue.

6.2. Possible Policy Measures of the EU Institutions

In reacting to the PSPP judgment, we recommend several policy measures that EU institutions could
adopt. Yet, none of these concernthe EuropeanParliament directly. Instead, we advise the initiation of
an infringement procedure by the EU Commission under Art. 258 TFEU in order to make the violation
of EU law salient. At the same time, we recommend a de-escalation of the conflict: The ECB should
justify its decisions using the proportionality framework. In the long term one can think abouta modi
fication of the EU treaties in order to introduce a special chamber of the ECJ dealing with the delimita-
tion of EU competences. In the following, we will justify and specify these recommendations in more
detail.

First, we recommend that the EU Commission initiatesan infringement procedureagainstthe Federal
Republic of Germany underArt. 258 TFEU.** This infringement procedure should target thedeclaration
of the Court of Justice’s Weiss judgment ultra vires by the Federal Constitutional Court. There are certain
disadvantages to such an action. First, an infringement procedure risks escalating the conflict between
the Court of Justice and the Federal Constitutional Court. Furthermore, infringement procedures
against judicial decisions are often criticized because they mayendanger judicialindependence.

Nevertheless, the advantages outweigh the disadvantages. In our view, it is crucial to make the viola-
tion of EU law by the Federal Constitutional Court salient. As indicated above, this could put pressure
onthe GFCC tore-engagein the judicial dialogue with the ECJ and signal to other national courts that
defiance of EU law is not without consequences. Furthermore, the risk of escalation also exists without
an infringement procedure. There are several cases pending before the Federal Constitutional Court
that raise questions of a possible ultra vires action of EU institutions.Theseconcernthe implementation
procedure following the PSPPjudgment, an application of the party Alternative fiir Deutschland (AfD -
Alternative for Germany) arguing that the PEPP program of the ECB violates the German constitution,
and the question of the churches’ autonomy todecide in their own affairs,as the ECJ requires decisions
of church-controlled private companies that determine whether a managerial employee acted in ac-
cordance with a certain faith to be open to judicial review*”, while the GFCC places great weight on
the autonomy of the churches todecide themselves on requirements of loyalty**. It is unlikely that the
Constitutional Courtwill decide these matters in a moreintegration friendly way if the EU now tries an
appeasement strategy by refrainingfrom an infringementprocedure. Finally, while the independence
of the judiciary protects courtsfrom political pressure, it is not designed to shield them from account-
ability for unlawful conduct. As a consequence, there are precedents in which the Court of Justice
found aninfringement of EU law by domestic courts.*

Secondly, we recommend that the ECB justifies its policy decisions using the proportionality framework
proposed by the Federal Constitutional Court. It has already provided a post hoc justification of the PSP
program in its policy meeting of the Governing Councilon 3and 4 June 2020.*® It should continue to

444 See also similar recommendations of Poli and Cisotta, supra note 2; Mayer, To Boldly Go’, supra note 2, pp. 1125-1126;
Sarmiento and Weiler, supra note 428.

445 See Case C- 68/17,11 Sept. 2018, /R v. JQ, ECLI:EU:C:2018:696.

446 BVerfGE 137,273 - Katholischer Chefarzt.

447 See, e.g., Case C-154/08, Commissionv. Spain, 12 Nov. 2009, EU:C:2009:695; Case C-416/17, Commission v. France, 4 Oct.
2018,EU:C:2018:811.

448 See https://www.ecb.europa.eu/press/accounts/2020/html/ecb.mg200625~fd97330d5f.en.html.
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provide such justifications going forward. To be sure, the ECB is not legally bound by the decision of
the Federal Constitutional Court. Nevertheless, the aim of the Federal Constitutional Court to
strengthentherule of law by requiring a justification of far-reaching policy decisions deserves, in prin-
ciple, support. The proportionality analysis consists of four steps: First, the concrete aim of the policy
measure has to be stated. Second, it has to be shown how the proposed measure helps in advancing
the stated aim. Third, the justification has to express that there is no alternative measure that would
fulfil the purpose with equal effectiveness, but which would be less restrictive on Member State auton-
omy or impose lower social costs. In economic terms, the third step of the proportionality test is akin
to the concept of Pareto efficiency:** There should not be an alternative measure that has only addi-
tional benefits without imposing additional costs. The most important step is the last one where a bal
ancing of theadvantages and disadvantagesof the measure has to be performed. This balancing test
amounts to a cost-benefit-analysis of the measure.** The ECB already performsa cost-benefit analysis
to inform its monetary policy choices so that the required proportionality analysis seemsto be predom-
inantly a matter of changing the communication of its policy choices.*' Whileimposing little costs on
the ECB, using the proportionality framework could de-escalate the conflict with the GFCC.

Third, in the medium to long term, the European Council could consider a reform of EU treaties along
the lines proposed in a contribution by Daniel Sarmiento and Joseph Weiler.*? Sarmiento and Weiler
advocate the establishment of an Appeal Chamberwithin the Courtof Justice, which exclusively deals
with the delimitation of EU competences. This chamber should be composed in equal parts of judges
of the Court of Justice and judges of apex courts of the Member States. Such a chamber has an obvious
advantage: The Courtof Justice is often considered to be a “motor” of European integration. While such
a classification underlinesthe influence of the ECJ, it also implies a certain partiality. It suggests that the
Court of Justice might not be a neutral actor when it decides about the extent of EU competences.
Instead, it is likely to side with the EU institutions. Regardless of whether this suspicion is justified, the
mere impressionof partiality already damages the authority of the Courtof Justice. A separate chamber
deciding about questions of competence could counter suchan impression.

However, there are some drawbacks to this proposal. Most importantly, it is not always easy to distin-
guish questions of competence from questionsof mere legality. The PSPPjudgment is a case in point.
There are numerouscommentators arguing thatthe proportionality test required by the Federal Con-
stitutional Court was merely a requirement of legality because Art. 5 TEU distinguishes between the
existence of a competence and its exercise and proportionality only concerned the latter.** Further-
more, Member States’ courts have often expressed a wide understanding of ultra vires according to

449 J-R. Sieckmann, Regelmodelle und Prinzipienmodelle des Rechtssystems (1990) pp. 224-225; D.M. Beatty, ‘Human Rights and

the Rules of Law/, in D.M. Beatty (ed.), Human Rights and Judicial Review: A Comparative Perspective (Brill 1994)p.1 at p. 47;
R. Alexy, ‘Constitutional Rights, Balancing, and Rationality’, 16 Ratio Juris (2003) p. 131 at p. 135; A. van Aaken, “Rational
Choice” in der Rechtswissenschaft: zum Stellenwert der 5konomischen Theorie im Recht(2003)p. 329; J. Rivers, ‘Proportionality
and Variable Intensity of Review’, 65 Cambridge Law Journal (2006) p. 174 at p. 198.

Van Aaken, supra note 449, p. 330; Rivers, supra note 449, p. 180; C. Engel, ‘Offentliches Wirtschaftsrecht aus Sicht der
dkonomischen Theorie’,in D. Ehlers, M. Fehling and H.Piinder (eds.), Besonderes Verwaltungsrecht, Band I: Offentliches Wirt-
schaftsrecht (2012), at para. 52; A. Portuese, ‘Principle of Proportionality as Principle of Economic Efficiency’, 19 European
Law Journal (2013) p. 612 at p. 620.

See L.P. Feld and V. Wieland, ‘The Federal Constitutional Court Ruling and the European Central Bank’s Strategy’ (Freiburg
Discussion Papers on Constitutional Economics 20/5,2020) pp. 16-31 (proposing the use of quantitative indicators).

D. Sarmiento and J.H.H. Weiler, supra note 428.

450

451

452

453 M. Wendel, supra note 2, p. 986; J. Ziller, The unbearable heaviness of the German constitutional judge: On the judgment

of the Second Chamber of the German Federal Constitutional Court of 5May 2020 concerning the European Central Bank’s
PSPP programme’, https://ceridap.eu/the-unbearable-heaviness-of-the-german-constitutional-judge-on-the-judgment-
of-the-second-chamber-of-the-german-federal-constitutional-court-of-5 -may-2020-concerning-the -european-central-
banks-pspp/; Editorial Comments, supra note 2, p. 970; Bobi¢ and Dawson, supra note 419, p. 1975.
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which any decision of the Court of Justice which is perceived to be unlawful could potentially trigger
an ultra vires review.** However, the competence of an additional Appeal Chamber has to be limited
in order not to bethefinalinstance for all matters concerning EU law. Therefore, it would not cover all
instances in which Member States’ courts invoke the ultra vires exception. Nevertheless, the creation
(or even only the earnest discussion) of such a chamber could reinforce trust in the EU judiciary and
thus be an important step to reestablish the judicial dialogue between the Court of Justice and the
apex courts of the Member States.

454 For the distinction between ultra vires in a narrow and a broad sense, see Mayer, ‘Deconstructing’, supra note 2, pp. 746-
747. For example, the Czech Constitutional Court’s decision in Landtéva or the GFCC's decision in Honeywell arguably
concerned the mere illegality of a decision of the Court of Justice.
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