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2022 Family Law Section
Annual Conference

Thursday through Saturday
October 13-15, 2022

IN-PERSON at the
Salishan Coastal Lodge in Gleneden Beach

CLE Credits: 11.5 General (pending)
Plus add-on credits detailed below

Salishan Coastal Lodge ' B Register for the IN-PERSON EVENT
7760 US-101, Gleneden Beach, OR 97388 : " - '

REGISTRATION RATES

$210 New Lawyers (admitted after 1/1/2020)
$350 OSB Family Law Section Members

Conference Agenda $395 Regular Registration

Use the coupon codes listed below at checkout to receive
discounts on the following registrations:

Thursday, October 13 $125 Students/Clerks/Legal Assistants/Paralegals
(SFLF22LNG)
6:00 to 8:30 p.m. Registration Table Open Council House $210 Legal Aid/Nonprofit/Government Attorneys
. , (SFLF22SCLAP)
6:00 to 9:00 p.m. Vendors Available Council House
) . $0 Judges (please call the OSB CLE Service Center
7:00 to 9:00 p.m. Welcome Reception Council House at the phone numbers shown below to register)
No Host Bar

8:00 to Closing After Hours Gathering at The Attic Lounge Add-ons available at checkout:

$20 Mandatory Abuse Reporting for Oregon
Lawyers CLE Video Replay 7 a.m.—8 a.m.,
Friday, Oct. 14, 1 Abuse Reporting credit

. $20  Attorney Well-Being Awareness CLE Video
Friday, October 14 Replay, 7 a.m.—8 a.m., Saturday, Oct. 15,
1 Mental Health/Substance Use credit

Kick-off the conference with your collegues
at The Attic Lounge

6:30 to 8:00 a.m. Lap Swimming Available Pool
7:00 to 10:00 a.m. Registration Table Open Council House Please note: The Oregon State Bar requires that all
) , attendees at IN-PERSON events sign and return a
7:00 to 8:25 a.m. Vendors Available Council House Vaccination Attestation Form prior to attending the
7:00 to 8:25 a.m. Breakfast Buffet Available Council House event. Please complete the form in advance of the
_ event (an electronic signature will suffice) and email
7:00 to 8:00 a.m. Video Replay: Mandatory Abuse to Keri Smith at smith@ringostuber.com.

Reporting for Oregon Lawyers Gallery Room

Lodging: To make your lodging reservation,
contact Salishan Coastal Lodge through this link:

0 Need help with registration or accessibility OSB Family Law 2022 Online Reservations
accommodations?

ol o el e S ] B Servies Cariar Cangellatlons: Cancellations recel_ved by the CLE
Service Center at least 72 hours prior to the event

(503) 431-6413 or (800) 452-8260, ext. 413 date will be refunded the registration fee minus a $25

or cle@osbar.org. administrative fee; requests received after that time are

CLE registration support and services provided by OSB CLE Seminars granted at the discretion of the section.


https://ebiz.osbar.org/ebusiness/Meetings/Meeting.aspx?ID=5367
mailto:smith@ringostuber.com
https://gc.synxis.com/rez.aspx?Hotel=44961&Chain=1908&arrive=10/13/2022&depart=10/15/2022&adult=1&child=0&group=OSB%20FAMILY%202022
mailto:cle@osbar.org
https://bit.ly/vac-form
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General Sessions will be held in Long House with overflow in Gallery, Sitka, and Lincoln/Pine rooms.

Friday, October 14 continued 5:30 to 7:00 p.m. Reception Council House
No Host Bar
8:00 to 9:00 a.m. Gender Affirming Care Immediately following the last presentation

Fay Stetz-Waters 5:30 to 7:00 p.m. Vendors available Council House

9:00 - 10:00 a.m. FAPA in 2022: A Focus on Victim
Reactions, the New Legal Standard,
and Firearm Dispossession

Debra Dority and

Saturday, October 15

Honorable Maureen McKnight 6:30 to 8:00 a.m. Lap Swimming Available Pool
7:00 to 8:45 a.m. Registration Table Open Council House
10:00 - 10:15 a.m. Hot Topic - Lauren Saucy
7:00 to 8:25 a.m. Vendors Available Council House
10:15 to 10:30 a.m. Morning Break
Beverages and Snacks 7:00 to 8:25 a.m. Executive Committee Meeting

Committee Members Only Please
10:30 to 11:30 a.m. Resist and Refuse: The Voice of the
Child and the Role of the Court 7:00 to 8:25 a.m. Breakfast Buffet Available Council House

Sara Rich 7:00 to 8:00 a.m. Video Replay: Attorney

Well-Being Awareness  Gallery Room
11:30 to 12:00 p.m. Special Immigrant Juvenile (SIJS) ing AW v

Visas and Vulnerable Youth 8:00 to 9:30 a.m. Unbundled Family Law: Why Do
Guardianships (VYG) Overview It, What It Can Be, and How to
MariRuth Petzing Get It Right
John Grant
12:00 to 1:15 p.m. Lunch
Professionalism Award 9:30 to 10:00 a.m. From Hotline Call to Founded Letter:
to be Presented Effective Strategies for Representing
. . ) DHS-Involved Clients
1:15t0 2:15 p.m. Looking Behind the Curtain: How Mollv Beck
to request, analyze and evaluate the Olly becker
credibility of a custody evaluator’s 10:00 to 10:15 a.m. Morning Break
work-;_)roduct, and prepare the Beverages and Snacks
narrative of your case
Dr. Landon Poppleton 10:15t0 10:45 a.m. International Implications in Divorce
and Custody Matters — Personal
2:15to 3:00 p.m. Love and Appyness: How to Obtain Jurisdiction Considerations
Social Media, Financial, and Income Katelyn Skinner
Information from Common Apps
Samantha Benton 10:45t0 11:30 a.m. Legislative Updates — Then and Now:
Tips to Ensure Your Practice is in
3:00 to 3:15 p.m. Afternoon Break Statutory Compliance
Beverages and Snacks Honorable Erin Fennerty and
3:15 to 3:30 p.m. Hot Topic - Lauren Saucy Ryan Carty
3:30 to 4:15 p.m. What About the Children? — Silent 11:30 to 12:30 p.m. Family Law Appellate Case Review
Victims in Third Party Litigation Honorable Ramoén Pagan
Mark K
arxcrramer 12:30 p.m. Conference Adjourns
4:15 to 5:00 p.m. Employment Law Issues Every
Family Lawyer Should be Aware .
of in Practice and for their Practice Conference Co-Chairs

Keri Smith and Patrick Melendy

Conference Committee Members
Kayla Steindorf, Annelisa Smith, Murray Petitt, Samantha Benton

Sonia Montalbano

5:00 to 5:20 p.m. Family Law Section
Business Meeting Long House

Murray Petitt, Chair,
Oregon State Bar Family Law Section Register for the IN-PERSON EVENT



https://ebiz.osbar.org/ebusiness/Meetings/Meeting.aspx?ID=5367

1162 Court Street
FAY STETZ-WATERS Salem, OR 97301

Phone: (971)304-4849
Fay.Stetz-Waters@doj.state.ot.us

PROFESSIONAL PROFILE
Director of Civil Rights and 0 Civil Rights Director - Leads the Oregon DO]J’s Civil Rights Unit
Social Justice including the first in the nation.

Sr. Assistant Attorney General O Circuit Court Judge - Ensures that litigants receive fair and impartial
treatment by providing due process, protecting individual rights, and

Circuit Conrt Judge adhering to the rule of law.

Adpinistrative Law Judge 0O Administrative Law Judge - Expetienced impartial decision maker.

Hearings Officer Holding up to 28 administrative hearings per week. Clear written
opinion, with a low appeal rate, 92% affirm rate on appeal.

Poverty Law Lawyer ) _ .

. 0O Hearings Officer, Parole Board — Applied criminal law and

U. § Marine rotected public safety. Prevented recidivism by holding offenders
p p ty Y )

Leader & Consensus Builder accountable. Ensured due process and Constitutional protections for

victims and offenders. Maintained fair, impartial hearings. Composed
in the face of repeat offenders, child predators, and highly emotional
Skilled Commmunicator and violent felons.

Creative Problem Solver

Medzator 0 Effective communicator with an excellent ability to communicate
with diverse populations.

PROFESSIONAL EXPERIENCE

OREGON DEPARTMENT OF JUSTICE 4/3/2019 - PRESENT

OFFICE OF THE ATTORNEY GENERAL
DIRECTOR OF CIVIL RIGHTS AND SOCIAL JUSTICE

Provides legal and policy advice to the Oregon Attorney General on civil rights matters. Leads Oregon
DOJ’s Equity Think Tank. Coordinates multistate litigation on labor and civil rights. Upon Governor’s
request, conducts impartial workplace investigations of executive branch employees. Reviews and analyzes
proposed legislation for equity impacts. Conducts outreach and education to community partners on a wide
range of civil rights and equity issues. Collaborates with leadership from the American Constitution Society,
Anti-Defamation League, and Western States Center on issues related to domestic terrorism. Advises the
internationally recognized Oregon Bias Response Hotline. Advises the Sanctuary Promise Hotline.
Supervises Special Appointed Attorneys General. Chairs Bias Crime and Incident Steering Committee and
Sanctuary Promise Act Advisory Committee. Assists Governor’s Council on Racial Justice, Law
Enforcement Subcommittee. Assists Building Bridges Executive Committee. Contributes to State
Attorneys General Taskforce on civil, education, and labor rights. Assists Oregon Youth Authority Equity
Audit Committee. Member on Coalition Against Hate Crimes.

LINN COUNTY CIRCUIT COURT 11/15/2017-1/4/2019
LINN COUNTY, OREGON

CIRCUIT COURT JUDGE

OREGON STATE UNIVERSITY 5/2016-11/2017



CORVALLIS, OREGON
EQUITY ASSOCIATE

BOARD OF PAROLE AND POST-PRISON SUPERVISION
SALEM, OREGON
HEARINGS OFFICER

OFFICE OF ADMINISTRATIVE HEARINGS
SALEM, OREGON
ADMINISTRATIVE LLAW JUDGE

LEGAL AID SERVICES OF OREGON
ALBANY, OREGON

ATTORNEY

OREGON STATE BAR
LAKE OSWEGO, OREGON
AFFIRMATIVE ACTION PROGRAM (AAP) ASSISTANT

OREGON DEPARTMENT OF JUSTICE
PORTLAND, OREGON
CERTIFIED LAW CLERK

NATIONAL CRIME VICTIM LAW INSTITUTE
LEWIS AND CLARK LLAW SCHOOL LLAW
LEGAL RESEARCHER

WETHERSFIELD POLICE DEPARTMENT
WETHERSFIELD, CONNECTICUT
911 DISPATCHER

CONNECTICUT STATE POLICE
MERIDEN, CONNECTICUT
TELECOMMUNICATIONS OPERATOR

UNITED STATES MARINE CORPS

CHERRY POINT, NORTH CAROLINA
FIELD RADIO/MARS OPERATOR

EDUCATION

7/2013-5/2016

9/2009 —7/2013

9/2007 - 9/2009

6/2006 —9/2007

11/2004 - 11/2005

8/2005 — 12/2005

11/1990 —7/2001

2/1989-11/1990

10/1984-10/1988

Bachelor of Arts cum laude History
TRINITY COLLEGE, 2001
HARTFORD, CONNECTICUT

Juris Doctorate

LEWIS AND CLARK LAW SCHOOL, 2005
PORTLAND, OREGON



COMMUNITY INVOLVEMENT

Recipient of the OGALLA Award of Merit

Recipient of the State of Oregon’s Public Service Award for Courage
Governor’s Judicial Selection Committee for Lincoln County

Magistrate Panel for the District of Oregon

Corvallis-Albany NAACP’s Calvin O Henry Leadership Award
Governor’s Judicial Selection Committee for Lane County

Oregon’s Bias Crime Law, Basic Rights Oregon Queer Town Hall
Governor’s District Attorney Selection Committee for Lincoln County
Governor’s Judicial Selection Committee for Lincoln County
Governor’s Judicial Selection Committee for Lake County

Governor’s Judicial Selection Committee for Benton County

Linn County Family Law Advisory Committee

Linn County Dependency Workgroup

Rotary Club of Albany, Member

Marine Corps League, Member

Woman Marines Association, Member

American Legion, Post 10, Member

P.E.O. International, Member

Linn-Benton Women Lawyers, Co-President

Center Against Rape and Domestic Violence, Board Member

Oregon State Bar Lawyers for Veterans Executive Steering Committee, Member
Oregon Mediation Association, Member

Neighbor 2 Neighbor Mediation, Member-Mediator

American Federation of State, County, Municipal Employees 75, Steward
Oregon Employment Department Labor-Management Committee, Member
Oregon State Bar Diversity Leadership Award, Recipient

Oregon Minority Lawyers Association, Member

Oregon Women Lawyers, Member

Oregon Trial Lawyers Association, Member

PRESENTATIONS

Oregon’s Trauma Informed Response to Bias, Eradicate Hate Global Summit
First Amendment and Responding to Hate, Tillamook Community College
Expanding Victims Access to Justice, Conference for Western Attorneys General
Victim Advocacy and Equity, African Youth Community Organization

Oregon Bias Response, Ill. Legislative Assembly’s Commission on Discrimination

3

10/2022
4/2022
3/2021
4/2021
12/2020
8/2020
4/7/2020
11/2019
11/2019
7/2019
4/2019
2018 to 1/2019
2018 to 1/2019
2018 to 2020
2018 to Present
2018 to Present
2017 to 2020
2019 to Present
2007 to 2022
2015 to 2016
2012 to 2015
2015 to 2017
2015 to 2017
2013 to 2013
2012 to 2013
2011
2005 to Present
2007 to 2022
2017 to Present

9/2022
8/2022
6/2022
4/2022
4/2022



Oregon Bias Response and Safety, Oregon Department of Education

Clackamas County Bias Statistics, Respond to Racism

MLK’s Life and Legacy and Civil Rights, Lewis & Clark Law School

Oregon’s Bias Response, Anti-Defamation League PNW

Oregon’s Bias Crimes and Incidents Law, Oregon District Attorneys Association
Anti-AAPI Hate and Bias, Oregon Asian American, Pacific Islander Bar Association
Civil Rights, Civil Disobedience, and Black Hair as a Battleground, LBCC

Bias in the Time of COVID-19, OREHEAD Conference

Oregon’s Bias Response Laws, American Association of University Women
Civil Rights and Veterans, Minority Veterans of America Emerging Leadership Conference
Bias Crime Law and Bias Incident Law, Oregon Prosecutor’s Academy
Juneteenth Celebration, NAACP

Black Women in the Suffragette Movement, LBCC

Oregon Bias Laws, Anti-Defamation League Pacific Northwest Conference
Trust, Safety, and Belonging, Oregon Association of Deans Conference

Forward Together, Multnomah County Managers Conference

Oregon Hate Crimes, Building Bridges Conference

Can You Hear Me Now? Elder Law Conference

Veterans Living History, Chemawa Indian School

Implicit Bias: Transgender and the Law, OSB Family Law Conference

Civil Rights and Justice, LGBTQ ACUTE and LERC Summit

Breaking Barriers, Women’s Leadership Oregon State University

Who You? Statewide Oregon Diversity Conference

3/1/2022
2/7/2022
1/25/2022
1/6/2022
8/21/2021
3/24/2021
1/19/2021
1/13/2021
1/28/2021
11/12/2020
10/28/2020
6/18/2020
3/31/2020
5/2020
2/26/2020
11/15/2019
10/24/2019
10/29/2019
11/5/2019
10/12/2019
5/21/2019
4/22/2019
9/12/2018



HONORABLE MAUREEN MCKNIGHT

Maureen McKnight is a Senior Judge, having retired in 2019 after stepping down as
Chief Family Court Judge in Multnomah County. Her legal career, both before
appointment to the bench and afterwards, has focused on systemic family law issues
affecting low-income Oregonians, including operation of the state's child support
program, access to justice issues such as self-representation, and the response of
Oregon's communities to domestic violence. Judge McKnight remains a member of
several State Family Law Advisory subcommittees as well as the Judicial Department’s
Standardized Forms Workgroup and its Strategic Planning Initiative Implementation
Committee. She is the author of numerous CLE articles and presentations, and the
recipient of awards from the Oregon State Bar, Oregon Women Lawyers, the
Multnomah County Domestic Violence Coordinating Council, the Oregon Chief Justice,
and the Oregon Child Support Program.



DEBRA DORITY

Debra Dority is a State Support Unit (SSU) Attorney at the Oregon Law Center (OLC)
and provides mentoring and technical assistance on family law and domestic violence to
attorneys at the OLC and Legal Aid Services of Oregon (LASO). Before joining the
SSU, Debra worked at the Pendleton LASO office and the Hillsboro OLC office. A
graduate of the University of Cincinnati College of Law, she has been a legal aid lawyer
since 2005. Throughout her legal career, Debra’s practice focused on providing legal
services to rural victims/survivors of domestic violence, sexual assault, and stalking in
protective order and family law cases. She has also represented clients in a Title IX
sexual discrimination case and an international abduction case. Debra’s move to the
SSU has allowed her work on a statewide policy issues related to domestic and sexual
abuse and stalking. Debra is the Vice Chair of the State Family Law Advisory
Committee, chairing its Domestic Violence Subcommittee, and is a member of the
Oregon Judicial Department’s Law and Policy Work Group. Debra is also a member of
the Oregon Attorney General's Sexual Assault Task Force.

Updated May 2021



Sara Rich, LCSW, LCC

P.O. Box 51584, Eugene, OR 97405
Tel: 541-953-4071 Fax: 541-484-9781 sararichlcsw@gmail.com

PROFESSIONAL EXPERIENCE

Family Therapist, Private Practice, Eugene, Oregon

2000-Present

Working with individuals and families with mental health and relationship issues. Super-
vising parenting time for parents who are mandated by the court system. Facilitate rein-
tergration with children and non-custodial parents. Co-parent coaching supporting
healthy families for children. Parent Coordination for families with histories of conflict.

Family Support Specialist, Contractor, Department of Human Services, Oregon
1999-2020

Working with children and families on safety goals, implementing behavior modification
plans, complete monthly case notes on clients, assess family, build social and work rela-
tionships, mentor families on daily living issues. Collaborating with and referring families
to community service providers and the court system.

Adjunct Professor, Substance Abuse Prevention Program, University of Oregon.
2015-2017

Teaching classes through the Substance Abuse Prevention Program. Alcohol and Drug Preven-
tion, Interpersonal Violence, Case Management and Documentation, Healthy Relationships.

Therapist/ Group Leader, Sanctuary Project, Applegate, Oregon

2009

Led healing and sanctuary retreats for women veterans. Created and implemented cur-
riculum, facilitated large and small groups, individual and group therapy related to com-
bat trauma and military sexual trauma.

Group Facilitator, Trauma Healing Project, Eugene, Oregon 2008-2009
Facilitated trauma informed healing support groups for youth. These groups were su-
pervised and educated by international trauma experts. Supervised Masters of Social
Work students.

Activist and Educator, Eugene, Oregon

2006-2011

Provided education and support to people in the military and their families on military
sexual assault. Educate groups and communities about sexual assault in the military.


mailto:sararich@me.com

Group Facilitator, Family Therapist, South Lane School District, Oregon.
2004-2011

Facilitated groups in middle schools and elementary schools focused on healing grief
and loss, behavior modification, social skills, divorce, and attachment. Provided in-home
therapeutic work with families.

Birth Doula, Private Practice, Eugene, Oregon

1990-Present

Creating birth plans for expecting families, attend births and coach families through birth
plan. Assist in nurturing attachment and bonding through the birth process.

EDUCATION

2000 Portland State University, Portland Oregon M.S.W.
1993 University of Oregon, Eugene, Oregon B.A., Theater Arts

LICENSURE

2018 Licensed Clinical Social Worker

VOLUNTEER HISTORY

Board Chapter President, Association of Families and Conciliatory Courts, Oregon
Chapter
2019-2021

Board of Directors, Association of Families and Conciliatory Courts, Oregon
Chapter
2015- Present

Management Team Member, Oregon Country Fair

2001- Present

Teaching crisis intervention procedures, mediation and support managerial functions for
the third largest one-week community in Oregon.

Board of Directors, Trauma Healing Project

2007-2008

Founding member, supervised projects and trainings involving healing professionals in
Lane County.

Board Member, Community Alliance of Lane County
2005-2007
Activist based group addressing hate crimes and promoting healthy communities.



Chaplain, Unity of the Valley

2003-2006

Helped train chaplains to support their therapeutic counseling practices and community
outreach to marginalized members of the faith community.

NASW Nominating Committee Chair
2000-2002
Coordinated communications with members, set up training and recruitment procedures

Human Rights Commissioner, City of Eugene

1998-2005

Served as chair for two years and co-chair for three; helped plan educational and hon-
orary events supporting human rights advocacy in the city of Eugene and Lane County.

Member of Mayor’s Child Abuse Task Force

1997-1999

Helped support and coordinate efforts to reduce child abuse in Springfield. Coordinated
workshops, conferences and public education campaigns.

Kidsports Basketball Coach

1996-2000

Coached middle school girls basketball

HONORS, AWARDS AND SCHOLARSHIPS

Awarded Portland State Child Welfare Partnership Scholarship 1997-2000
PRESENTATIONS AND LECTURES

* "The Roadmap Back: Supporting Children's Reintegration with Estranged Par-
ents" Oregon Family Law Conference 2017

* 7 Perspectives Of Court-Ordered Supervised Parenting Time" National Confer-
ence, Association of Families and Conciliatory Court Conference, Seattle, WA 2016

* ”Working With Hard to Reach Families, Meeting Them Where They Are"" Oregon
Parent Educators Conference, Corvallis, OR 2014

* ”Women and Sexual Assault in the Military" National NOW Conference, 2007

National Lecturer on Military Sexual Assault 2006-2014
Speaker for Human Rights Awards Events 1998-2005



Lauren Saucy

J.D. Willamette University College of Law, cum laude, Salem, Oregon, 2003

B.A. Colorado College, cum laude, Phi Beta Kappa, Colorado Springs, CO, 2000,
Maijor: History

Member of:

Oregon State Bar Family Law Section, past Chair, past Executive Committee Member
American Academy of Matrimonial Lawyers, Fellow

Marion County Bar Association, past Vice President

Oregon Academy of Family Law Practitioners, Board Member

Ms. Saucy has been an adjunct professor at Willamette University College of Law since
2009. She teaches Advanced Oregon Family Law.

Ms. Saucy has written numerous articles on domestic relations matters, including
multiple chapters on Family Law Legislation for the Oregon State Bar’'s CLE Manual, the
chapter on Dividing Marital Property in the Oregon State Bar’s Family Law CLE Manual,
and co-authored with Paul Saucy

Parenting Plans: Thinking Outside the Box - American Journal of Family Law, Vol. 19,
No. 2 (Summer 2005).



MARIRUTH PETZING 522 SW Fifth Ave., Suite 812 Portland, OR 97204

(503) 473-8680 = mpetzing@oregonlawcenter.org

EDUCATION

LEGAL

EXPERIENCE

LANGUAGES

Bar Admission: Oregon, October 2013

University of Washington School of Law, Seattle, Washington

Juris Doctor, Public Service Concentration Track, June 2013
e Foreign Language Area Studies Fellowship in Arabic/Middle East Studies
e Pro Bono Honors Program

Hendrix College, Conway, Arkansas
Bachelor of Arts in History, cum laude, with distinction August 2006
e Hendrix- Lilly Scholar (for students called to service by faith)
e Study Abroad for two years in Santiago de Compostela, Spain and
Le Mans, France

Oregon Law Center, Portland, Oregon

Staff Attorney, February 3, 2020 - Present

Provide legal information, advice, and representation to low-income communities in
Oregon in civil matters that impact basic human rights and dignity. Provide education
and support to facilitate the protection of immigrant communities through capacity
building and legal advocacy.

Immigration Counseling Service, Hood River, Oregon

Managing Attorney, May 16, 2016 — February 2, 2020

Oversaw the opening and expansion of a new office, represented clients in affirmative
and defensive immigration cases, provided community education and advocacy

leading to changes in local laws and policies.

Northwest Immigrant Rights Project, Wenatchee, Washington
Staff Attorney, August 19, 2013 — July 1, 2016
Represented over 200 clients in a variety of areas of immigration law, with special

focus on survivors of domestic violence and people in removal proceedings.

St. Andrew’s Refugee Services Resettlement Legal Aid Project, Cairo, Egypt
Legal Intern, May 27, 2012 — January 3, 2013

Represented refugees from Africa and the Middle East before US DOS and UNHCR.
Wrote declarations and memoranda of laws, researched country conditions.

Resolutions Northwest, Portland, Oregon
Volunteer Community Mediator, July 2009 — April 2070
Mediated in English and Spanish with special training in cross-cultural disputes.

Spanish — Native-level fluency 00000

French — Professional fluency Q0000
American Sign Language — Intermediate [ I Jolele,

Arabic (Egyptian) — Basic @O000
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CURRICULUM VITAE
Landon E. Poppleton, PhD, JD
Psychologist
landonp@nwfamilypsychology.com
10121 SE Sunnyside Road, Suite 300 814 NE 87th Ave
Clackamas, OR 97015 Vancouver, WA 98664
(p) 503-454-6834 (p) 360-910-1522
() 503-214-8486 : (f) 360-326-1522
LICENSES

Oregon State

Psychologist (No. 1999)
Washington State

Psychologist (No. PY 60041144)

EDUCATION

J.D., Law

Northwestern School of Law of Lewis and Clark College; Portland, Oregon
American Bar Association Approved Law School

Graduated 2016

Ph.D., Clinical Psychology

Ph.D. Minor, Statistics

Brigham Young University; Provo, Utah

American Psychological Association approved program
Graduated 2008

Dissertation: Mediators and Moderators of Cognitive Behavioral
Telephone Treatment of Depression
Emphasis: Child, Adolescent and Family & Clinical Research
Internship: Portland VA Medical Center; Portland, Oregon
American Psychological Association approved program

B.S., Psychology/B.A., Economics

B.A. Minor, Spanish

Brigham Young University; Provo, Utah
Graduated 2002

Last update: September 2017



Poppleton Page 2 of 9

CLINICAL

NW Family Psychology; Portland, OR/Vancouver, WA Jan 2009- Present
Director/Psychologist

Work with children, adolescents, adults, and families to overcome the negative effects of
divorce and other life challenges. Primarily provide bilateral custody evaluations,
psychological assessments, parenting risk assessment, parenting coordination services,
work product review, consultation, psychotherapy, and reunification services.

Virginia Garcia Memorial Health Center; Portland, ORFeb 2009—June 2010
Program Coordinator/Resident

Coordinated and supervised the behavioral health program in four clinics while providing
treatment and consultation in behavioral medicine. Developed programs for chronic pain
management, management of depression, violence risk assessment, and management of
drug seeking and other behaviorally disordered clients. Provided services in both English
and Spanish. Was part of a team to develop standards of care and program evaluation
protocol.

Lifeworks NW; Portland OR Sept 2008 — Aug 2009

Resident

Provided psychological services to adults and families including individual adult
psychotherapy, family psychotherapy, dialectical behavior group therapy for personality
disorders, and group treatment for depression.

Portland VA Medical Center; Portland, OR ‘ Apr 2008 — Aug 2008
Internship

Provided a combination of psychotherapy, group psychotherapy, psychological
assessment, neuropsychological assessment, and consultation in mental health, substance
abuse, and neuropsychology clinics. This included a rotation at Doernbecher Children’s
Hospital doing child/adolescent neuropsychological evaluations in oncology. Was a
member of the Disruptive Behavior Committee that met monthly to review threats and
acts of violence, assessed for future violence risk, and made recommendations for
intervention. Provided disruptive behavior assessment and management training.

Family Academy; Provo, UT Mar 2001 — Aug 2007
Externship

Worked with families of divorce in multiple capacities, including supervision, individual
and conjoint psychotherapy, supervision training, and therapeutic reunification.
Conducted psychological and parent time evaluations. Consulted family and juvenile
courts, case managers, and parent coordinators/special masters on divorce cases.

Last update: September 2017
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Jay P. Jensen, PhD; Provo UT Jan 2005 — Aug 2007
Clerkship
Conducted child custody evaluations.

Assessment and Polygraph Associates; Draper, UT Sept 2006 — Aug 2007

Externship
Conducted psychological, risk, and psycho-sexual assessments on juvenile offenders.
Provided consultation to probation officers regarding level of risk and treatment needs.

Mountain Lands Community Health; Provo, UT July 2004 — Aug 2006
Externship

Worked in primary care providing psychological services to children, adolescents, adults,
and families for a variety of mental health problems. Consulted primary care physicians
about treatment planning. Treated patients in both English and Spanish.

BYU Comprehensive Clinic; Provo, Utah Jan 2004 — Jun 2006
Practicum

Provided individual, family, group, and couples psychotherapy. Conducted
neuro-psychological, developmental, and personality assessments on adults and children.

Erin Bigler, PhD; Provo, Utah May 2005 — Aug 2005
Practicum
Child neuropsychological assessments.

Utah State Prison; Salt Lake City, Utah Nov 2004

Clerkship
Evaluated inmates using a variety of methods (viz., record review, psychological testing,
interviews, and collateral contacts) to determine malingering and/or treatment needs.

Utah State Mental Hospital; Provo, Utah July 2004 — Aug 2004

Clerkship
Provided treatment in cognitive-remediation.

Last update: September 2017
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RESEARCH AND PRESENTATIONS

Manuscripts:

Tutty, S. Spangler, D., & Poppleton, L. E., (2010). Treatment Outcomes of Cognitive
Behavioral Telephone Treatment for Depression on a Rural Adult Population. Journal of
Clinical and Consulting Psychology.

Layne, C. M., Saltzman, W. R., Poppleton, L. E., Burlingame, G. M., Pa’Ali, A.,
Durakovic, E., Music, M., Campara, N., Apo, N., Arslanagic, B., Steinberg., A. M., &
Pynoos, R. S. (2008). Effectiveness of School-Based Group Psychotherapy Program for
War-Exposed Adolescents: A Randomized Controlled Trail. Journal of the American
Academy of Child and Adolescent Psychiatry.

Harris, M., Lauritzen, M., Poppleton, L., Bubb, R. R., and Brown, B. L. (2007). How
many factors? A strategy for identifying latent structure in factor analysis. American
Statistical Association 2007 Proceedings.

Poppleton, L., Harris, M., Lauritzen, M., Bubb, R. R., and Brown, B. L. (2007). The
central limit theorem and structural validity in factor analysis. American Statistical
Association 2007 Proceedings.

Lauritzen, M., Hunsaker, N., Poppleton, L., Harris, M., Bubb, R. R., and Brown, B. L.
(2007). Measurement error in factor analysis: The question of structural validity.
American Statistical Association 2007 Proceedings.

Bishop, M. J., Bybee, T. S., Lambert, M. J., Burlingame, G. M., Wells, G., & Poppleton,
L. E. (2005). Accuracy of a Rationally Derived Method for Identifying Treatment Failure
in Children and Adolescents. Journal of Child and Family Studies. '

Presentations:
Current Issues in Custody and Parenting Time Evaluation (May 2017). Presented with
Annelisa Smith

Alienated Child: Theory and Interventions (October 2016). Presented to the Clark
County Bar Association.

Child Development and Parenting Plan Development (March 2016). Presented to the
Clark County Family Law Section

Parenting Coordination (April 2015). Presented to the Clark County Family Law
Section

Meaning of Child Custody (October 2014). Presented to the Oregon Bar Family Law
Section annual conference.

DSM-5 in Dependency Matters (December 2013). Presented to Vancouver, DSHS

Last update: September 2017
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Prevention and Management of Disruptive Behavior (October 2013). Presented to
Longview DSHS.

Forensic Mental Health Assessment (June 2013). Presented to Clackamas DHS with Dr.
Jeff Lee.

Joint Parenting-Time Schedules (May 2013). Presented to the Clark County Bar
Association.

Dealing with Drug and Alcohol Affected Clients when Developing Parenting Plans
(March 2013). Presented to The Oregon Academy of Family Law Practitioners.

Assessing Violence Risk in Youth in Child Custody Evaluation (April 2012). Presenter
at the Washington Chapter Association of Family and Conciliation Courts Conference.
With Dr. Steve Tutty '

Utilizing and Critiquing Empirical Research in Custody Assessments (April 2012).
Presenter at the Washington Chapter Association of Family and Conciliation Courts
Conference. With Dr. Jeff Lee and Ms. Lyons, B.S.

Parenting Coordination (April 2012). Presented as panel of attorneys and psychologists
to the Clark County Bar Association, Vancouver WA as a follow-up to that presented in
February 2011. Model order, forms, and procedures provided that resulted from a work
group that formed out of the prior meeting.

Fundamentals of Forensic Mental Health Evaluations in Child Dependency Cases
(April, 2012). Presented to the Clark County DSHS.

Managing Difficult Clients in Dependency Matters (March 2012). Presented to Clark
County DSHS.

Assessing Violence Risk in Youth in Child Custody Evaluation (October 2011).
Workshop at the Regional Association of Family and Conciliation Courts Conference on

Domestic Violence. Presented with Dr. Steve Tutty.

Parent Coordination (October 2011). Panel Member at the Washington Chapter
Association of Family and Conciliation Courts Conference.

Managing Difficult Clients in Dependency Matters (September 2011). Clark County
Bar.

Fundamentals of Forensic Parenting Evaluations (Sept 2011). Clark County CASA

Assessment of Parental Alienation (May, 2011). Presented to the Clark County Guardian
Ad Litem group.

Last update: September 2017
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Fundamentals of Parenting Coordination (Feb 2011). Presented with Dr. Harry Dudley
to the Clark County Bar Association, Vancouver WA.

Forensic Mental Health Evaluations and Child Development (Oct 2010). Presented to
the Clark County CASA.

Psychological Testing in Family Law Matters (June 2010). Presented with Dr. Daniel
Rybicki and Dr. Kirk Johnson. WA State Bar Association Mid-Year Conference,
Vancouver, WA.

Integrating Behavioral Health in Primary Care. (March, 2009). Oyemaya, J.,
Poppleton, L.E. First Annual Primary Care Convention, Portland, Oregon

Parenting Behavior May Mediate the Link between Postwar Adversities and Adolescent
Mental Health: Preliminary Evidence from Bosnian Youths (April, 2008). Packard, A.,
Poppleton, L. E., & Layne, C.M. Presented at the Rocky Mountain Psychological
Association convention, Boise, Idaho.

Internecine Conflict and Recovery of War-Traumatized Adolescents in Bosnia-
Herzegovina (February, 2008). In C. Maida (Chair), Global Ecologies of Danger: Living
Through Extreme Times.Layne, C.M., Olsen, J., Land, A., Poppleton, L.E., Legerski,
J.P., Isakson, B., Djapo, N., Saltzman, W.R., Burlingame, G.M., Pynoos, R.S.
Symposium presented at the Annual Meeting of the American Academy for the
Advancement of Science, Boston, Massachusetts.

How Many Factors? A Strategy for Identifying Latent Structure in Factor Analysis
(August 2007). Harris, M., Lauritzen, M., Poppleton, L., Bubb, R. R., & Brown, B. L.
Paper presented at the Joint Statistical Meetings 2007: "Statistics: Harnessing the Power
of Information" (American Statistical Association, International Biometric Society,
Institute of Mathematical Statistics), Salt Lake City, Utah.

The Central Limit Theorem and Structural Validity in Factor Analysis (August 2007).
Poppleton, L., Harris, M., Lauritzen, M., Bubb, R. R., & Brown, B. L. Paper presented at
the Joint Statistical Meetings 2007: "Statistics: Harnessing the Power of Information"
(American Statistical Association, International Biometric Society, Institute of
Mathematical Statistics), Salt Lake City, Utah.

Measurement Error in Factor Analysis: The Question of Structural Validity (August
2007). Lauritzen, M., Poppleton, L., Harris, M., Hunsaker, N., Bubb, R. R., & Brown,
B. L. Paper presented at the Joint Statistical Meetings 2007: "Statistics: Harnessing the
Power of Information" (American Statistical Association, International Biometric
Society, Institute of Mathematical Statistics), Salt Lake City, Utah.

Building Bridges Among Resilience-Related Theory, Research, and Practice: War
Exposed Youths and Their Families (August 2007). Layne, C. M., Poppleton, L. E.,
Packard, A., & Land, A. APA Convention, San Francisco, California.

Last update: September 2017
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Links Between Childhood Physical Abuse and Psychosocial Adjustment in Adulthood
(Novemer 2005). Killpack, J. T., Poppleton, L. E., Layne, C. M., Cloitre, M., Gordon, T.,
& Rosenberg, A. Poster presented at the 21* Annual Meeting of the International Society
for Traumatic Stress Studies, Toronto, Canada.

Treatment of Traumatic Bereavement in Adolescents: Conceptualization, Assessment,
and Intervention Strategies (June 2005). Layne, C. M., Saltzman, W. S., Turner, S.,
Anderson, A., Harty, S., Killpack, J. T., Nelson, J., Miles, N., Brown, R., Lynes, L.,
Bylund, J., Bigham, M., Lambert, K., Anderton, K., Queiroz, A., & Poppleton, L. E.
Workshop presented at the 2nd Annual West Coast Child & Adolescent Therapy
Conference, Los Angeles, California.

Grants:

Poppleton, L. E., Layne, C. M. (2007). Measuring Maladaptive Grief in Traumatically
Bereaved Adolescents: Test Construction, Theory Building, Research Design, and
Intervention. National Center for Child Traumatic Stress, University of California Los
Angeles. $8,000, Provo, Utah

Poppleton, L. E., Layne, C. M. (2006). Evaluation of Formative Indicators of Traumatic
Grief. National Center for Child Traumatic Stress, University of California Los Angeles.
$3,500, Provo, Utah '

Poppleton, L. E., Layne, C. M. (2006) Mechanisms of Change in a Randomized Control
Trial of Bosnian Youth with Post-Traumatic Stress. National Center for Child Traumatic
Stress, University of California Los Angeles. $3,000, Provo, Utah

Kilpack, J., Zenger, N., Poppleton, L. E., Layne, C. M. (2006) Links Between Childhood
Physical Abuse and Psychosocial Adjustment in Adulthood. Family Studies Center,
Brigham Young University. $5,000, Provo, Utah

Poppleton, L. E., Carter, B., Layne, C. M. (2005) A Bosnian Treatment Evaluation
Study. National Center for Child Traumatic Stress, University of California Los Angeles.
$5,000, Provo, Utah

Poppleton, L. E., Spangler, D. (2004) Evaluation of Mediators and Moderators in

Cognitive Behavioral Telephone Treatment of Depression. Office of Graduate Studies,
Brigham Young University. $1000, Provo, Utah

Last update: September 2017
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TEACHING

Pacific University; Hillsboro Campus, OR
Course Instructor- Program Evaluation Sept 2012~ Dec 2012
Washington State University; Vancouver Campus, WA
Course Instructor- Personality Theory Sept 2009- April 2010
Brigham Young University; Provo, Utah
Course Instructor- Measurement and Psychometrics Sept 2004 — Aug 2007
Course Instructor- Statistics in Psychology May 2007 — Jun 2007
Brigham Young University; Provo, Utah
Teaching Assistant- Research Measurement Jan 2005 — April 2005
Teaching Assistant- Abnormal Psychology Jan 2002 — April 2002

RESEARCH CONSULTATION

Co-Director
Mensura Research Solutions, LLC Aug 2007 — Dec 2011
Research and statistical consultation.

Independent Consultant Nov 2008 — Dec 2009
Research Consultation Pros
Provided statistical, research and editing consultation for myriad of research questions on

dozens of projects.

COMMUNITY INVOLVEMENT

Consortium Member 2011- 2012

Parent Coordination Clark County, WA

Part of a group of attorneys and psychologists to develop a standard parent coordination
order to meet the needs of high conflict families of divorce/separation in Clark County

Consortium Member 2010

Alternative Dispute Resolution Clark County District Court, Vancouver, WA
Part of a group with the objective to develop a protocol to increase the utilization of
alternative dispute resolution procedures in family law cases.

Consortium Member July 2006 — Dec 2006

~ Fourth District Juvenile Court, Provo, UT

Provided consultation on risk assessment and program evaluation as a member of a
multidisciplinary team with the aim to efficiently reunify children with their parents

Last update: September 2017
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PROFESSIONAL MEMBERSHIPS
Association of Family and Conciliation Courts (Oregon and Washington Chapters)
Council on Contemporary Families (past member)
American Psychological Association (past member)
Washington State Psychological Association (past member)
American Statistical Association (past member)

American Group Psychological Association (past member)

Last update: September 2017




MARK KRAMER

Mark K. Kramer, an attorney since 1981, is a principal in the
Portland law firm of Kramer and Associates, where his practice
concentrates on family law and civil rights with cases ranging from
representation of children endangered by their public custodians to
contested custody matters, grandparent and psychological parent
rights. He holds his B.A. degree, with distinction, from Cornell
University (1978) and his J.D. degree from Northeastern University
School of Law (1981). Mark is a member of the Oregon State Bar
Family Law Section, the Oregon Trial Lawyers Association, the Oregon
Academy of Family Law Practitioners and is a co-founder of the
Multnomah County Family Law Group. Mark has previously served as a
pro-tem judge in the Multnomah County Circuit Court.

In 1987, Mark was co-counsel to the Oregon Senate Judiciary
Committee and assisted in the revision of ORS 109.119 to allow
visitation rights to persons with an “ongoing personal
relationship.” Since then Mark has regularly contributed to the
ongoing modification of laws regarding grandparent and psychological
parent rights. In 2001, he was a member of the work group that
crafted legislation, (HB 2427, Chapter 873, Oregon Laws 2001) the
“Troxel fix” that substantially revised ORS 109.119. Mark has
prevailed before the Court of Appeals in three post-Troxel cases
(Harrington v. Daum, and Wilson and Wilson, where he
represented birth parents and Wurtele v. Blevins, where he
represented grandparents.

Mark is the lead plaintiff in Kramer v. Lake
Oswego (CV12100913), a case that has already established the
public’s rights to use waterways subject to the Public Trust Doctrine
and the State’s obligation to preserve and protect those rights.

Mark will be transitioning from litigation to mediation in 2023
and looks forward to working with Family Law Section members in his
new role.



SONIA MONTALBANO

Since graduating from Lewis & Clark Law School almost 25 years
ago, Sonia Montalbano has counseled individuals and companies of
all sizes in the areas of employment and business law, with an
emphasis on litigation in both state and federal courts, as well as at
the appellate court level. She represents both employers and
employees, which allows her to formulate strategies with the best
chance of succeeding. She advises clients in a variety of areas,
including wage and hour issues; handbook policies; contract
negotiations; investigations into employee misconduct; non-
competition agreements; severance packages; and compliance with
leave laws. She has also litigated and testified as an expert witness
on the 1ssue of attorney fees in fee disputes and served as an
arbitrator in numerous cases. Sonia is a co-author of a chapter in the
OSB CLE Advocacy and Ethics in Oregon. She has been
recognized as one of the Best Lawyers in America by U.S. News,
and in 2019 obtained the 73™ largest jury verdict in the

country. Because she will never give up on her original dream of
being an actor, she has combined her communication skills with her
desire to contribute to the community by performing as an
auctioneer and emcee for non-profits, which has allowed her to help
raise almost $2 million for those organizations. Here to help

1S.....Sonia Montalbano! &



John E. Grant

John E. Grant is an attorney and certified Kanban Management Professional. He
founded Agile Attorney Consulting in 2014 to teach legal professionals how to harness
the tools of modern entrepreneurship to build practices that are profitable, scalable, and
sustainable for themselves and the communities they serve. John works with law firms
and legal teams by facilitating strategy & leadership workshops, training team members
in legal operations & efficiency practices, and consulting with leadership on product,
pricing, and organizational strategy.

John served on the Oregon State Bar Board of Governors from 2018-2021, and co-
chaired the Bar's Futures Task Force in 2016—2017. He currently sits on the State
Family Law Advisory Committee's Futures and Data subcommittees, and serves as
Board President for The Commons Law Center, a nonprofit law firm serving modest
means clients throughout Oregon in Family Law, Estate Planning & Probate, and
Tenant Law. John has been nationally awarded as a legal innovator by FastCase and
the American Bar Association. You can reach him at john@agileattorney.com.




MOLLY BECKER

October 15, 2022

From Hotline Call to Founded Letter: Effective Strategies for Representing DHS-Involved
Clients
Presented by: Molly Becker, Buckley Law P.C.

Molly Becker (maiden name Gardiner) practices probate and trust litigation, contested guardianship and
conservatorship matters, EPPDAPA (Elderly Persons and Persons with Disabilities Abuse Prevention Act)
orders, elder abuse claims, and family law matters related to clients involved with DHS, including
Founded reviews, foster parent representation, and helping families navigate CPS assessments.

She graduated from Portland State University with a B.A. in Psychology in 2011. She received her J.D.
from Lewis & Clark Law in January 2021, where she was awarded Best Oral Advocate and Best Trial
Team, and was an Associate Editor for Environmental Law Review.

As soon as she graduated from Portland State, Molly began her career in social work for the Department
of Human Services, Child Welfare in Portland, Oregon. She worked for years, including during law school,
as a child protective services caseworker investigating allegations of child abuse and neglect, assessing
child safety, filing petitions for custody of children on behalf of DHS, testifying in court, collaborating
with community partners, the Multnomah County District Attorney’s Office, and local and federal law
enforcement, and responding to emergencies on a near-daily basis. She has experience working on
some of the most challenging cases involving child abuse images; child trafficking, exploitation, and
fatalities; and cases involving the Indian Child Welfare Act and complex UCCJEA issues. During her time
working for DHS, Molly was inspired to attend law school by her love of the courtroom and a
commitment to advocate for vulnerable people.

Molly now works for Buckley Law under Katelyn Skinner. Buckley Law is a full-service law firm dedicated
to providing comprehensive legal services with 25 attorneys practicing Business, Estate Planning and
Administration, Employment, Real Estate, Family Law, and Civil Litigation. The firm is located in Lake
Oswego.

Molly continues to use her knowledge base and skillset learned as a caseworker, in providing counsel to
clients and striving to meet every client’s unique needs, and enjoys interfacing with both Child Welfare
and Adult Protective Services on a regular basis.



KATELYN SKINNER

October 15, 2022

International Implications in Divorce and Custody Matters — Personal Jurisdiction
Considerations
Presented by: Katelyn D. Skinner, Buckley Law P.C.

Katelyn Skinner practices family law, including divorce, custody disputes, modification issues,
international disputes, restraining and protective orders, trust and probate litigation, and contested
guardianship/conservatorship matters.

She graduated from University of Oregon with a BA in Japanese in 2007, then from Willamette
University College of Law in 2010.

Right out of law school, Katelyn started her legal career as a solo practitioner, where one of her very first
cases involved representing a Japan-based, family-owned corporation whose granite mine had been
illegally and fraudulently transferred to individuals associated with the Japanese mafia. The case
involved allegations of fraud, theft, illegal dumping of radioactive waste, and suspiciously timed arson of
a government building housing documents relating to the case. After enjoying seven years building her
solo practice, Katelyn joined Buckley Law in 2017. Buckley Law is a full-service law firm dedicated to
providing comprehensive legal services with 25 attorneys practicing Business, Estate Planning and
Administration, Employment, Real Estate, Family Law, and Civil Litigation. The firm is located in Lake
Oswego. Katelyn is a shareholder at Buckley Law and leads a team of 4 associates: Molly Becker, Alex
Strong, Noah Morss, and Katrina Seipel, along with 3 paralegals, and a project assistant.

Katelyn has a long-time connection to Japan; first living in a small fishing town during a year-long
exchange program for her junior year of high school. She spent another year attending Waseda
University while living in Tokyo during college, and then spent a semester attending Temple University
Law School Japan, the only ABA accredited law school in Japan. While attending law school in Japan, she
worked for the Japanese Ministry of Justice on their translation of laws project, translating laws into
English for the country’s first large scale translation project. Katelyn is happy to talk with anyone and
everyone about her love of Japan.



Hon. Erin A. Fennerty

Lane County Circuit Court

Bar Admissions:

State: Oregon, 2008

Federal: U.S. District Court, District of Oregon, 2008
U.S. Tax Court, 2008

Work Experience:
Oregon Circuit Court Judge, 2022 - Present
Luvaas Cobb, Eugene, Oregon,
Shareholder, 2015 - 2021, Associate, 2008 - 2014
Judge Pro Tempore, Lane County Circuit Court, 2017 - 2021)
Adjunct Professor, Northwest Christian College (now Bushnell University), Education Law (Fall
2010, Spring 2014)

Education:

George Mason University School of Law - 2007 J.D.
Journal of Law, Economics & Policy

University of Utah - 2001 B.A. in Political Science
Magna Cum Laude

Organizations:

American Bar Association (Family Law and Litigation Sections)
Oregon State Bar (Family Law and Litigation Sections)

Oregon Women Lawyers Association

Boards, Committees, & Community:
Lane County Family Law Advisory Committee, Member (2014-Present)
Oregon State Bar, Family Law Section Executive Committee, Member (2019 - Present)
Chair-Elect: 2022-present; Secretary; 2021
Lane County Bar Association, Board of Directors (2016-2021)
President; 2020-2021; President-Elect: 2019-2020; Secretary-Treasurer: 2018-2019
Oregon State Professional Responsibility Board, Member (2021)
WomenSpace, Board of Directors (2014-2019)
Secretary: 2016-2018
Eugene Concert Choir, Board of Directors (2010-2014)

Presentations:

“Legislative Update.” Lane County Bar Association, Family Law Section CLE, January 2020

“What You Need To Know About Ex Parte.” Lane County Bar Association, Family Law Section
CLE, April 2019

“The Rocky Marriage of Family Law and Bankruptcy.” Co-Author and Presenter, Oregon State
Bar CLE seminar, December 2018

“When Family Law and Protective Proceedings Collide.” Lane County Family Law Advisory
Committee CLE, September 2017

“The Tax Implications of Divorce.” Eugene / Springfield Tax Association, February 2014



ryan@cartylawpc.com

N
RYAN CARTY LLK ,

Phone: (503) 991-5142

CARTY LAW

Education

J.D., Willamette University College of Law, 2009
Certificate: Sustainable Enterprise, Willamette University Graduate School of Management, 2009
B.A., Willamette University, Salem, Oregon, 2004, Major: Theatre

Associations

Member, Oregon State Bar, Family Law Section
Member, Oregon Academy of Family Law Practitioners
Court-Certified Civil Mediator — Small Claims & FED, Marion Co. Circuit Court (2014-present)

Leadership (selected)

Member, State Family Law Advisory Committee, (2013-present; Co-Chair, Data Subcomm. 2018-
Present; Chair, Futures Subcomm. 2021-present; Chair, Legis. Subcomm. 2012-present)
Co-Chair, Boys & Girls Club, Teen Court Committee (2012-present)

Member, Legislative Workgroup on Parental Relocation (2022-present)

Member, Legislative Workgroup on Custody and Parenting Time (2016-19)

Member, Oregon State Bar, 0SB/0JD Task Force on Oregon eCourt Implementation (2013-15)
Member, Oregon State Bar, Senate Bill 799 Task Force (2013-14)

Judges Panel, American Bar Assn., Law Stdt. Div. Region 10 Negotiation Competition (2010, 2014)
President, Board of Directors, Historic Elsinore Theatre (2014-2022; Member 2012-2022)
Board Member, Theatre 33 (2022-present)

Board Member, Rotary eClub of the Willamette Valley (2011-15, 2022)

Youth Sports Coach, Capital FC Timbers, Boys & Girls Club, Salem-Keizer Ed. Fndn., YMCA
(2012-present)

Awards

Super Lawyer (2022), Rising Star (2012-21), Super Lawyers Magazine
Arno Denecke New Lawyer of the Year, Marion-Polk County Legal Aid (2010)

Publications

Oregon Legislation Highlights (Domestic Relations), Oregon State Bar CLE publication (2011, 2013,
2015, 20189, 2021)

Speaking Engagements (selected)

Crisis & Resiliency: Reimagining the Future of Family Law, 0JD & SFLAC Family Law Conf. (2021)
Legislative Update (Family Law), Oregon State Bar, Family Law Section CLE (2011, 2013, 2015,
2017,20189, 2021)

Proposed Legislation and Family Law, 0JD & SFLAC Family Law Conf. (2017, 2019)

Depasitions 101, Oregon Family Law Practice, Willamette University College of Law (2017)
Advanced Child Support: Rebuttals, Oregon State Bar, Family Law Section CLE (2014)

Family Law Practice Panel, Willamette University College of Law (2011-14, 2016)

Carty Law, P.C.
P.0.Box 4628, Salem, 0R 97302



Judge Ramon Pagan

Judge Pagan has had varied and extensive trial experience as a
practitioner and circuit court judge. Before moving to Oregon, he practiced
in New York City, appearing in federal and state courts throughout the
metropolitan area. His practice included complex civil litigation in federal
courts, high profile criminal defense matters in state and federal courts, and
indigent defense matters in Bronx County as an 18b panel attorney.

When Judge Pagan moved to Oregon, he joined a prominent white collar
defense firm with Janet Hoffman and Associates, appearing in state and
federal courts on complex civil and criminal matters. After leaving the firm,
he joined the Oregon Defense Attorney Consortium, where he had a
contract with OPDS to accept a wide range of criminal defense
appointments, including Measure 11 and Jessica's Law cases. Before
being appointed to the bench, he joined the CJA panel in the District Court
of Oregon.

After being appointed to the Washington County Circuit Court in 2016, he
joined the domestic relations team. He was appointed as the team chief in
2018. In 2021, he joined the general trial rotation and handled a variety of
criminal and civil jury trials.

Judge Pagan received his B.A. in history from Arizona State University. He
received his J.D. from Fordham University School of Law. Throughout his
career, he has been an avid trial advocacy professor and coach. He
helped establish the Brendan Moore Trial Advocacy Center at Fordham
University, and continued to coach trial advocacy teams and teach trial
advocacy at Lewis and Clark Law School when he came to Oregon
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GENDER AFFIRMING CARE IN THE HEADLINES

Woman arrested over bomb threat made against Boston Children's Hospital — ABC News
He came out as trans. Then Texas had him investigate parents of trans kids — Washington Post
Trans religious leaders say scripture should inspire inclusive congregations — NPR

Uproar in Tennessee over hospital’s push for its pediatric transgender profit center — World
Tribune

Employers Pressed Over Health Plan Coverage of Transgender Treatments for Minors —
Ogletree Deakins

California Set to Become a Refuge for Transgender Health Care Under New Law — KQED

Medical groups call on DOJ to investigate threats targeting gender-affirming care — The Hill



BUT FIRST

LET'S GET ON THE SAME
PAGE WITH LANGUAGE
AND DEFINITIONS



GENDER DYSPHORIA

Gender dysphoria refers to “a concept [and clinical diagnosis]
designated in the DSM-b5 as clinically significant distress or
Impairment related to a strong desire to be of another gender,
which may include desire to change primary and/or secondary sex
characteristics. Not all transgender or gender diverse people
experience dysphoria.”



A TRANSGENDER PERSON

Someone who Is transgender has a gender identity
different from that traditionally associated with sex
assigned at birth.



GENDER IDENTITY

Gender identity iIs one’s internal sense of being
male, female, some combination, or another gender.
Gender identity may or may not align with sex or
gender assigned at birth.
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GENDER AFFIRMING CARE IS IMPORTANT CARE

Gender-affirming care is:

* Age-appropriate
* Medically necessary
« Supported by all credible major medical organizations

« Made in consultation with medical and mental health professionals AND
parents

* Not new and has been provided since the 1990’s.



GENDER TRANSITION IS A PERSONAL PROCESS

It can include social changes like changing clothes, names, and hairstyles to fit
a person’s gender identity.

It can include medication. Some people take medication, and some do not.

Some adults have surgeries, and others do not.

How someone transitions is their choice, to be made with their family and their
doctor.

Therapists, parents, and health care providers work together to determine
which changes to make at a given time that are in the best interest of the child.



GRIMM V. GLOUCESTER COUNTY SCHOOL BOARD
“ALL I WANT IS TO BE A NORMAL CHILD AND USE THE BATHROOM
IN PEACE.” GAVIN GRIMM

Gavin came out to his school as a boy who is transgender.

Then, his school board adopted a policy prohibiting boys and girls with “gender identity issues” from
using the same common restrooms as other boys and girls.

The new policy directed Gavin to an “alternative appropriate private facility” instead.

Through the rest of his high school, he was forced to use separate restrooms that no other student was
required to use.

After graduating the school refused to provide him with a transcript identifying him as male.

The ACLU represented Gavin in his civil rights lawsuit against the School Board.



TRANSGENDER LAW CENTER’S MAP FOR GENDER
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TRANSGENDER LAW CENTER’S EQUALITY PROFILE
FOR VIRGINIA

Quick Facts About Virginia

Percent of Adults (18+) Total LGBTQ Percent of Workforce Total LGBTQ Percent of LGEBTQ
Who are LGEBTQ Population (13+) Thatis LGEBTQ Workers Adults (25+) Raisins
Children
3.9%%6 308,000 4246 197,000
26%46
Gallup/Williams 20192 Williams 2020 Census 2018; Williams 2020 Williams 2020 =

Gallup/Williams 2019

Virginia's LGBTQ Policy Tally

Sexual Orientation Policy Tallhy: Gender Identity Policy Tally:

11/20.5 13.5/22

MEDIUM MEDIUM

Overall Tally:

24.5/42.5

See how Virginia compares to the
& VIEW METHODOLOGY/MORE INFORMATION rest of the country on the Snapshot

page.




TRANSGENDER LAW CENTER’S EQUALITY PROFILE FOR
OREGON

OREGON'S EQUALITY PROFILE

Percent of Adults (18+) Total LGBTQ Percent of Workforce Total LGBTQ Percent of LGEBTQ

Who are LGBTQ Population (13+) Thatis LGBTQ Workers Adults (25+) Raising
Children
5.6% 207,000 6% 129,000
Gallup/Williams 2019 Williams 2020 Census 2018; Williams 2020 Williams 2020

Oregon's LGBTQ Policy Tally

Sexual Orientation Policy Tally: Gender Identity Policy Tally:

17.5/20.5 20/22

HIGH

Overall Tally:

37.5/42.5




ANTI-TRANS MOVEMENT

Alabama, Arkansas, Texas, and Arizona recently enacted laws or policies restricting transgender youth access
to gender affirming care or prohibitions on private insurance coverage and Medicaid, and other prohibitions,
penalties, and schemes such as:

» Creating discriminatory sports bans and restrictions for transgender athletes;

» Creating a civil cause of action for athletes to sue people, schools, school districts and higher education
institutions, athletes who felt unfairly harmed by a trans athlete’s participation in a sport;

» Criminalizing healthcare practitioners who provide gender affirming healthcare;

« Denying Medicaid coverage or other public monies to be used for gender affirming care and services;

 Investigating parents who seek gender affirming care for their children as child abuse;

* Prohibiting private employers’ healthcare plans from providing coverage from gender affirming care;

« Criminalizing teachers and school administrators who use gender affirming language;

» Defunding public libraries that retain LGBTQIA2S+ books on their shelves.



$40 MILLION IN EMERGENCY RELIEF FUNDING FOR OU
HOSPITAL THREATENED, SCHOOL BUDGETS REDUCED
FOR NONCOMPLIANCE

SB 3, passed by the Oklahoma legislature and signed into law by Gov. Stitt, threatens to withhold almost
$40 million in federal COVID relief dollars granted in President Biden’s American Rescue Plan from OU
Health if the medical facility continues to provide age-appropriate, medically necessary gender-affirming
care.

OK also has a bathroom requiring Oklahoma schoolchildren to use only the bathroom of the sex listed on
their birth certificate. Transgender youth in Oklahoma schools now face mandated discipline, possibly
even suspension, simply for using the restroom and other facilities at school corresponding with who
they are.

The law also requires the State Department of Education to penalize schools that do not comply with the
new law with a 5% reduction in state funding.



. State Medicaid policy explicitly covers health care
related to gender transition for transgender
people (26 states, 1 territory + D.C.)

State Medicaid has no explicit policy regarding
transgender health coverage and care
(15 states, 4 territories)

 —

- State Medicaid policy explicitly excludes transgender
health coverage and care (9 states)

ﬁ Citations & More Information

U.S. Territories
Commonwealth of the
American Samoa Northern Mariana Islands Guam Puerto Rico U.S. Virgin Islands
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TRANSGENDER LAW CENTER’S EQUALITY PROFILE
FOR ALABAMA

ALABAMA'S EQUALITY PROFILE

Percent of Adults (18+] Total LGBTQ Percent of Workforce Total LGBTQ Percent of LGBTQ
Whoare LGBTQ Population (13+ Thatis LGBTQ Workers Adults (25+) Raising
Children
3.1% 147,000 4% 78,000 -
o T 24%
Gallup/Williams 2019

Alabama's LGBTQ Policy Tally

Sexual Orientation Policy Tally: Gender Identity Policy Tally:

-2/20.5 -6.5/22

NEGATIVE NEGATIVE

Overall Tally:

-8.5/42.5




ALABAMA’S RESTRICTION, STRICTEST IN THE NATION

Alabama became the first state in the nation to make it a felony to provide gender-affirming care to trans

youth when Gov. Kay lvey sighed Senate Bill 184 into law only one day after it was passed by the state’s
legislature.

SB184 threatens doctors with up to 10 years in prison for providing gender-affirming care to anyone
under the age of 19 and a fine up to $15,000.

House Bill 322, forces trans students in public schools to use bathrooms and changing rooms in
accordance with the sex listed on their original birth certificates while also banning classroom discussion
of gender identity and sexual orientation from kindergarten through 5th grade.

School nurses, counselors, teachers, principals, and other administrative school officials SHALL NOT
WITHHOLD from a minor’s parents or guardian that their child’s perception of his or her gender is
inconsistent with the minor’s sex assigned at birth and shall not encourage a minor to do so.

In May, a federal district court granted a preliminary injunction blocking enforcement of the law
prohibiting puberty blockers and hormone therapy.



ABOUT SB 184

« Governor Kay lvey said, "If the Good Lord made you a boy, you are a boy, and if he made you a girl, you
are a girl." "We should especially protect our children from these radical, life-altering drugs and
surgeries when they are at such a vulnerable stage in life."

« 15-year-old H.W. said, “I know that | am a girl and | always have been. "“Even before | learned the
word ‘transgender’ or met other trans people, | knew myself. | did not choose to experience bullying
and discrimination because | am transgender. | chose to be proud of who | am.

« The possibility of losing access to my medical care because of this law causes me deep anxiety. |
would not feel like myself anymore if this lifesaving medication was criminalized.”



GENDER AFFIRMING CARE

SUPPORT GENDER AFFIRMING CARE

* Denying medically necessary care harms teens’ physically, emotionally, and
psychologically and places them at greater risk for depression, anxiety, for
sexual assault, and other physical violence including suicide.

* Ensures access to gender affirming healthcare, preventing direct economic,
emotional, and health consequences from excluding individuals from
necessary healthcare and it allows doctors to practice medicine consistent
with well-accepted medical standards and anti-discrimination laws.

» s consistent with application of longstanding anti-discrimination laws and
policies and states’ commitments to protecting the equality of all people.
Removing discriminatory barriers to healthcare improves health outcomes
for transgender youth.

« Parents, medical doctors, and patients are best situated to make
individualized medical decisions for transgender youth.

* Banviolates Equal Protection

AGAINST GENDER AFFIRMING CARE

+ Compelling state interest and broad authority to regulate gender affirming
care because “this area is fraught with medical uncertainties contrary to the
evidence from the AAP and AMA.”

* Thereis an “intensely boiling medical controversy.” Physicians and
researchers in Sweden, Finland, the United Kingdom, and France; and
many in the United States agree the evidence about gender affirming care is
inconclusive.

* Teenagers are too immature to make these decisions. We must protect
them from themselves.

« Consensus statements do not matter because doctors are self interested
and can't trusted. Parents should decide medical decisions.



PRELIMINARY INJUNCTION GRANTED, IN PART

In May, a federal district court granted a preliminary injunction blocking enforcement of the law
prohibiting puberty blockers and hormone therapy.

The Court found that plaintiffs were substantially likely to succeed on their claim that sections of the law
that prohibit puberty blockers and hormone therapy unconstitutionally violate parents’ fundamental
rights to autonomy under the 14th Amendment’s due process clause by prohibiting parents from
obtaining medical treatment for their children subject to medically accepted standards.

The Court found that plaintiffs were substantially likely to success on their claim that these sections are
unconstitutional sex discrimination because the law denies medically necessary services only to
transgender minors while allowing those services for cisgender minors.

The court also found that Plaintiffs were likely to suffer irreparable harm in the form of severe physical
and or psychological harm and significant deterioration in their familial relationships and educational
performance if the law was not blocked.



IMPLICATIONS OF ALABAMA'S CATEGORICAL BAN

Imagine, an Oregon transgender college student under the age of 19, who had been receiving GAC in Oregon, traveled to
Alabama to compete, or to visit or whatever reason for visiting Alabama.

The student’s choices: would be to discontinue their prescribed medication while in Alabama causing themselves harm or
If they continue their medications, their providers could face imprisonment for up to 10 years and fines up to $15,000 and

If they continue their medications, their parents, their coach, whoever aided them could face imprisonment for up to 10
years and fines up to $15,000.

This deterrent law places Oregon’s transgender students, receiving gender affirming care at other risks of harm to their
health and wellbeing by denying them medically necessary treatment.

This law would subject Oregon transgender students who visit Alabama to discriminatory laws that violate their civil rights.



ANTI-TRANS HARASSMENT CAMPAIGN

Anti-LGBTQ extremists have launched aggressive harassment campaigns against schools, libraries, and
children’s hospitals while publicly soliciting donations online to sustain this hate fueled momentum.

They label healthcare professionals as groomers, butchers, and sickos. Faced with surging threats and
harassment, hospitals providing lifesaving medical care for trans people are now scrubbing their
websites of valuable information to protect their patients and staff, but they are also creating barriers to
access for individuals seeking gender-affirming care.

Anti-trans activists also created an online database to target real world LGBTQ community centers,
gender-affirming care clinics, and nonprofits with harassment and violence. The database was taken
down from Google Maps only following public outcry.
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U.S. Territories

Commonwealth of the
Northern Mariana Islands
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Guam Puerto Rico
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U.S. Virgin Islands
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State has explicit guidance for the treatment and
inclusion of transgender students

10 SLULES , £ LESTILONies

State law prohibits discrimination in schools on
the bases of sexual orientation and gender
identity (19 states, 1 territory + D.C.

State law prohibits discrimination in schools on the
basis of sexual orientation only (1 state

State explicitly interprets existing prohibition on sex
discrimination to include sexual orientation and/or
gender identity (see note) (3 states, 1te

School regulation or teacher code prohibits
discrimination on the basis of sexual orientation
and/or gender identity (see note) (3 states, 1 territor

No state law protecting LGBTQ students

State law prevents schools or districts from adding
LGBTQ protections to nondiscrimination policies

L ILULCO/)

State bans transgender students from using school
facilities consistent with their gender identity



PAUL A. EKNES-TURNER, REV., ET AL.,
)

GOVERNOR OF THE STATE OF ALABAMA

The Act creates a sex-based classification that violates the Equal Protection Clause because the law
prohibits transgender minors —and only transgender minors- from taking transitioning medications due
to their gender nonconformity. The categorical prohibition places a special burden on transgender
minors because their gender identity does not match their birth sex.

The District Court explained, that the classification cannot satisfy intermediate scrutiny because the
State puts on no evidence to show that transitioning medications are experimental and because nothing
in the record shows that medical providers are pushing transition medications on minors.

The Act fails under any standard of review. Categorically banning all gender affirming medications for all
transgender minors, regardless of their individual circumstances and in defiance of well-established
medical standards, is not rationally related to any legitimate government interest.



THE BATTLE IS FAR FROM OVER

WHERE ARE WE HEADED
NEXT?
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Domestic Violence:
Dynamics & Trauma

A Review for Some, an Introduction for Others

D. Dority



USING COERCION § USING
AND THREATS § INTIMIDATION

#Azking and‘or carmying aut threats Naking her alrad by using
SIIresS

USING
EMOTIONAL
ABUSE

DV Dynamics

Domestic Violence:

USING MALE PRIVILEGE
eating her (ke a senvant - making all thz big

ik the “master of
¥ QN 16

MINIMIZING,
DENYING
; AND BLAMING
] fdzking bhght cf the sbuse

Power and Control is Central

Tactics are tailored by the perpetrator for the victim

There is often a cycle where the perpetrator is not awful

IT IS NOT:
A misunderstanding

A one-time occurrence or something that ‘got out of hand’

An anger problem




A SAMPLING OF ABUSE TACTICS

Hitting/kicking
Pushing/shoving

Strangulation

Burning

Using weapons

Restraining

Slammed/thrown
against something

Breaking objects

Denying phone
access

Controlling income

Destroying credit

Destroying rental history

Sabotaging employment

Degradation
Humiliation

Unwanted sexual
contact

Controlling reproductive

or sexual health

UuJ W

Put-downs
Isolation

Threats to call ICE/
Threats to call DHS

Threats of suicide

Threats of homicide

Threats to “out”
LGBTQIA+ person

Gas lighting;
minimizing; denying

Sleep deprivation

Relentlessness



DOMESTIC VIOLENCE:
The public perception- 7f/is nof that common’

about L iN 4 womenadlin 10 men

experienced contact sexual violence, physical violence, and/or
stalking by an intimate partner and reported an IPV-related
impact during their lifetime.

t !

- 2015's US Transgender Survey Responses: -

* 54% of transgender persons experienced IPV
* 24% experienced severe physical IPV




DOMESTIC VIOLENCE:
The public perception- 77/s nof that bad”

Redlity:

Domestic Violence is the single greatest cause of injury to
women in the United States.

More than 30% of ER visits are abused women.
3 women are murdered each day in US by an intimate partner.

In Oregon, every year between 2015- 2020 there have been
between 24 1o 60 Domestic Violence-related deaths.
[of




DOMESTIC VIOLENCE:
The public perception- "7he vicfim is also fo blame’

Or- The abuse is mutual’

—

Domestic violence is a choice.. the
first time you are a victim, but when
you stay and don't leave you are an
active participant and just as much

to blame.
18w Like Reply Oﬂ|y
women
alc
St;wk” abused.
f l Real men
him fight

back.




DOMESTIC VIOLENCE:
The public perception-

‘The victim is nof credible’

m Space Cowboy L- W Follow

So you got drunk at a party and two people
take advantage of you,that's not rape you're
just a loose drunk slut #BiasedResults
#Steubenville

snan Gogh; L p=——z"Follow

#MaybeHeDoesntHitYou but he uses your
darkest secrets against you and manipulates
you to do things against your will.

No offense to anyone, but let this sink in...be realistic, use
logic...

| BRETT mwnunuan _ ISTINA FORD

3

Christine Blasey ford in 1982. Proof positive Kavanaugh is innocent!

I'm pretty sure no one was banging this chick in 1982. #justsaying #christineblaseyford
#kavanaugh #metoo

This was Christine Blasey Ford in 1982. There’s NOT enough beer on the planet....



DOMESTIC VIOLENCE:
The public perception- ‘7They
would've spoken up earlier’

 Donald J. Trump @ @realDonaldTrump - 2m \
' 1 | have no doubt that, if the attack on Dr. Ford was as bad as she says, charges

would have been immediately filed with local Law Enforcement Authorities by
either her or her loving parents. | ask that she bring those filings forward so that

we can learn date, time, and place!




Victim behavior often seems
counterintuitive...

Auis \JA‘-{
OP

Until you understand DV and Trauma.



New video shows Janay Rice nuzzling Why doesn’t she

Ray Rice shortly after elevator ﬁght iust leave?
e —

Ou;d te d?SGAMETStD

More from CNN

Baltimore Ravens X 2 Follow

Janay Rice says she deeply regrets the role
that she played the night of the incident.

'\-'r .
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n X % Follow

h S
Dantithelist andgl

Since | left, my son and | hay
been homeless twice.
“whyistaved

w0 g’ € Lady Grim
I— b @grim_mandy

#whyistayed because h
family and | had no one
started

10:42 AM - 9 Sep 2014

se my pastor told me that God
t didn't cross mv mind that
-2 ralow {IStAYEQ

ou. You're not
iyed | was
cting.

These are the key themes

that emerged from an
in-depth anabysis of the
hashtag dataset collected

Sep. Bto Dec. 1, 2014. -

sole wage-earner most of my
ing was in his name. | had no credit
rent to me. #WhylStayed

% Follow

-4 1 Samantha Vernon
@samanthajvernon -

eets
Because he called me and t

his head #WhylStayed
12:49 PM - 9 Sep 2014




The Most Dangerous Time?

F, Y

- o

 —

ﬁ Bev Gooden

| tried to leave the house once after an abusive episode, and

he blocked me, He slept in front of the door that entire night.

SEPARATION

Decision to finally leave . . .

During or immediately after separation:
-- up to 75% of DV calls to police
-- 73% of emergency room visits re DV

Of women killed by their abusers, 70%
are killed during the process of trying to
leave



RELENTING FOCUS Oy
_\_N-‘ b

PHYSICAL &
SEXUAL VIOLENCE
AGAINST
MOTHER & CHILDREN
Threatening to kil or kdknap the chikdran -
Fhyaically huriing her - Abusing chitdren
physically, sexually, emotionally -
Threatening suicide - Forcing sex a3
a candftion for kegping the
chitdren safe or allowing her

HARASSMENT & INTIMIDATION
Dastroying things belonging or relaled to her
or fhe children - Using children to justify
breeking no-contact onders -Threatening
& slalking her, the children - Making
his presenca known whils staying
censpicualsly aulside
protocilon-order boundarios
- Abusing andials

UNDERMINING HER

to see them - u third
NG i il - Using third parties 1o
DISRUPTING HER Exposing children lo hamsf lhrua?en ABILITY TO FARENT
pomagraphy v a I 2 " il
coarca her Blsrupting children's skeep,
Teeding paliens - Wilhholding

Itfurmatiaon about children's social,
amatienal, physieal neads - Coniradicling
her rules for children- Gamanding visitation
schadulas al chiidren's expanse

RELATIONSHIPS
WITH CHILDREN

Coorcing tham te ally with him
- Dagrading har ta them - Using chlldren

as splos - lsctallng children from her; ber
from children

The abuse often does
not stop after separation

I'OST-SEPARA
POWER
i AND .. L
RSN 5.6 ,4 4 (10) PRRRRINY DISCREDITING HER AS A MOTHER
% E . B Using ker soclel shelus agains! hor-soxual Idenbily,
: ; imemigration, race, religion, sducation, income - laundating
sysiams wilh fale= accusalions of bad parenting,
cheafing, using dnigs, being "crazy™ Exploiting
“childran need a falker” io galn sympathy -
Isalaling her from family, faends,
praclificners, ofher supporiers

DISREGARDING CHILDREN

Ignaring schoo! schedules, hamewark - Ridiculing

their needs, warts, fzars, idanlities - Forgirg family

memhera, new gilfriends or wives, ather womean

Io do his paranting work - Treafing them as
youngar or clder than they are -

Erforeing strict gender rolag

WITHHOLDING
FINANCLAL
BUPPORT

- Withholding child
suppart, insuranca, madicai,
basic-expenaa payments -
Using court action to take her
money, resources - Inlerfering with

her akility to work - Blocking access to

meney after saparation

ENDAMGERING
CHILOREN
Neglacting tham when
hay'ra with him - Putting
them in age-inappropriate
amalional, physical situations.

-sing violance in front of
childran

Using Children Post-
Separation: Power &
Control Wheel

© COPYRIGHT 2013 DOMESTIC

ABUSE INTERVENTION PROGRAMS
202 East Superior Street
Duluth, MN 55802

www.theduluthmodel.org



DV, Identity, & Intersectionality

Those with historically Race

marginadlized identities -
experience: Disability Orientatior
DV at higher rates

additional abuse tactics

additional reasons not to

report or leave Nationality Gender Identity

Those who experience overlapping systems of
discrimination endure even more



The Neurobiology of TRAUMA
=N h
TRAUMA

and

RECOVERY

Psychological TRAUMA:
An experience in which a person is overwhelmed

by a fear of death
or great physical harm

+ loss of control (an inability fo control what is
happening to them.)



Trauma Literacy:
Why It’s Important

L

Oregon women whose partners physically or
sexually assault them are:

2 x as likely to experience chronic depression
2 x as likely to have considered suicide in the past year
3 x as likely to have chronic anxiety

4 x as likely to have PTSD Dedh, se05)




Neurobiology of Trauma: What happens to
the brain when a person experiences trauma

[ .'.II:.—' PREFRCHMTAL
(""r——”*“"-'-* Freeze, Flight, Fight
- CEREBRAL Hand brain- Dr. Dan Seigel
ME nrr:&w?/‘\

LIWHUC: REGEINS
HIF PR
ALTYGRDALA

BRAMETER

BASE OF SHLIL

SPINAL DORD

Chronic &/or Complex Trauma = UNBALANCED CENTRAL NERVOUS SYSTEM

How does this “look” in clienfs/withesses and in ourselves?



Culture/ldentity and Trauma

el5

Culture influences/determines:

OV llfi-F'I'
he []:

:né ] gmpassmn :
whether we perceived certain events as fraumatic 'é'éf:”?étraump%}t i
how we interpret & assign meaning to frauma mf{];ﬂélpﬂﬁdﬂs’[andb” l

social e

acceptable responses to frauma phﬁml UltUI'E O3
: . . : 2 QD fopes!
our expression of distress- behavior, emotions, & el eSS
thoughts f : -Gﬁ:""‘”h;-;{; i
EQLEDSE

Trauma that is culturally significant, or
disrupts cultural practices has a
greater impact




THE IMPACT OF TRAUMA: Behavior

Emotional Reactions Fight, Figh.......& Freeze
Feelings — emotions, Regulation USSR L SUECUE el

Alteration in consciousness
Hypervigilance

Psychological and Cognitive Reactions
Concentration, slowed thinking, difficulty with decisions, blame

Behavioral or physical
Pain, sleep, iliness, substance abuse,

Beliefs
Changes your sense of self, others, world
Relational disturbance

Think about how this impacts gerfing basic heeds
meft, and how frauma survivors present



THE IMPACT OF TRAUMA: Mem

Parts of the brain responsible for memory making and
organizing go offline during a fraumatic experience

Anything NOT experienced as critical o the victim’s survival
is not given much attention—they are “peripheral details.”

REMEMBER—this is the survivor’s experience and not what
WE think they should have been focused on/remember.

Think about how This impacts geffing basic nheeds
meft, and how frauma survivors present



Research psychologist in  EPFTEISrerEane!

L rgs -
ShArstne the school of medicine CAN'T REMEMBER
L e - C I f_\_:”: 1001 OT meaicine

Blasey.Ford HOW SHE GOT T0

THE HOUSE IN QUESTION
When Senator Leahy asked Dr. Blasey Ford what her “HE“TI[HE’SEE“
strongest memory of the assault was, she replied, THE ALLEGED INCIDENT
“Indelible in the hippocampus is the laughter, the CAN'T REMEMBER
laugh — the uproarious laughter between the two, ':%%f#ﬁﬁﬁ%“

and their having fun at my expense.”
Indelible= not able to be forgotten, like ink marks that
cannot be removed

AND WE ARE SUPPOSED
TO TRUST HER MEMORY2



Trauma-Informed Care (TIC)

A program, organization, of system that is trauma-informed

-- realizes the widespread impact of trauma and understands the
potential paths for recovery

-- recognizes the signs and symptoms of trauma in clients, families,
staff, and others involved with the system; and

-- responds by fully integrating knowledge about trauma into policies,
procedures, and practices, and

-- seeks to actively resist re-traumatization

N Trauma-

Informed 4
(SAMHSA's Concept of Trauma and quidance for a Trauma-informed Approach, 2014

hito.//sfore.samhsa.gov/shin/confent/SMA 14-4884/SMA 14-4884.pdf)
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“BUT I'M ALAWYER NOT A
SOCIAL WORKER..."

It doesnt mean permitting or excusing/justifying unacceptable
behavior
Supports accountability, responsibility & boundaries

It doesnt mean just being nicer
Compassionate and empathetic- yes, but not touchy-feely

It does mean using some trauma-informed skills
Be transparent & concrete; explain roles & limitations
Ask questions & gather info in the right way

Use scripts for difficult topics or situations
See Handourt: Tl Considerations & Tips



WH

=N SURVIVORS

=L TH

EY CAN

Survivors will be less afraid of being humiliated,
blamed, or rejected by friends, family, and community,
and more willing to access services.

Survivors will be more likely to disclose the true nature
of abuse or assault to allow:

more effective representation

bel

er case outcome (ex. safe/appropriate parenting plans)

appropriate safety planning and responses/referrals




If your loved one was being victimized, which
attorney do you want them to have?




FAPA: the New(ish) Legal Standard

A spotlight on statutory change

Sr. Judge McKnight



Background data:

New FAPA
- approx. ggoo/year

each year

% of new FAPA filings
-- approx. 80%

% of FAPAs involving
--approx. 33%

of the parties
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% of parties at contested FAPASs
having counsel:

8% -- only Petitioner has attorney
13% -- only Respondent has attorney
12% -- both sides are represented

68% -- both sides are self-represented
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Required Showing

| rEJ ]

in addition to standing (required relationship)

- e

Prior to 5/22/19 --"abuse” w/in last 6 months Same
-- imminent danger of further abuse

-- credible threat to physical safety of
Petnr or Petnr’s child

As of 5/22/19 Same

e vl st 6 e i --“abuse” w/in last 6 months

= Petitioner’s reasonable fear for
Petitioner’s safety

-- imminent danger of further abuse

-- credible threat to physical safety of

-- credible threat to physical safety of ’
Petnr or Petnr’s child

Petnr or Petnr’s child
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Why the legislative change in 2019?

M.A.B. v. Buell, 296 Or App 380 (Decided March 2019)
Abuse* did occur

Is relevant. But
only part of focus

But no imminent danger of further abuse:
Significant focus on nature of the interactions of the parties after separation
Interactions were not volatile or physical but involved parenting plan

Contrasted cases:
repetitive pattern of conduct continues (imminent danger) vs.
volatility ends and social interactions occur without concern after cohabitation stops (no imminent danger)

* Abuse in predicate period in Buell:
During cohabitation, sexually assaulted the Petitioner (additional rape 1 month earlier)
During cohabitation, threatened to kill her and take their child if she left him, and

After separation, intimidated Petitioner by words and body language in mediation to point mediator
intervened.
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What was the problem with Buell I?
Discounts other reasons for compliant behavior post-separation or post-service of
restraining order

"Compliant” behavior — for any given period -- could be an indication of
Respondent's:

(1) awareness of legal consequences or . .

(2) ability to partition noncompliant behavior: pro-social in work and other
contexts (even involving family members) not involving the Petitioner or
Petitioner’s presence or

(3) the cyclical nature of power & control -- includes periods of contrition and
affection punctuated by noncompliant behavior prompted by perceived loss
of control

“Neither separation, delay, nor affability necessarily evidences a reduction in danger.
Domestic violence dynamics are complex and relationships differ.
Judges need to assess risk . . without being tied to the assumption that recent compliant conduct = no danger. "

S=



Advocates told Legislature Buell sent
unfortunate message to DV survivors:

"Society wants you to leave”
“Society wants you to seek protection”

ORS 107.7120(3): right to FAPA relief not affected by fact person has left residence or
household to avoid abuse

ORS 107.728(5): “Imminent danger” not limited to situations of recent threats of bodily
harm

“"BUT ... it will be difficult to keep a restraining order if the Respondent
displays recent compliant conduct”
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Under 2019 ORS change:

Focus at ex parte stage: emergency situation:
- - . Imminent

s the Petitioner in imminent danger? danger

(such that Petitioner needs an order right now)

+ Is Respondent a credible threat to physical safety of Petitioner

or Petitioner’s child.

Reasonable
Focus at contested hearing: @ : fear of
broader than imminent/emergent risk of abuse: '“C’Ira“r:;::‘t

Does Petitioner have a reasonable fear for Petitioner’s danger

physical safety

(such that a restraining order for a 1-year period is appropriate)

+ Is Respondent a credible threat to physical safety of Petitioner

or Petitioner’s child. : .

This language is

due to federal
firearms law.
More later.
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Buell overturned by Oregon Sup Crt --- Buell Il (Jan 2020)

“CoA interpreted statute correctly”:
“imminent danger of further abuse” does have a temporal focus —
“in the near future”
Can consider (1) move-out in totality of circumstances, and
(2) whether pattern of conduct exists,
but cannot base imminency-of-danger decision solely on either factor

BUT noted separation can be risk mitigation ... @

.. .orrisk enhancement
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"Although there might be cases where the parties' separation
necessarily represents a change in circumstances that
of further abuse, there are also likely to be many cases
where a trial court would be entitled to conclude that the parties’
separation could be the impetus for further abuse.” . . In
those cases, the parties' separation might heighten the risk of
further abuse.

Based on the trial court's findings, this is clearly one of those
cases. Respondent threatened to kill petitioner if she left him. And
the parties were no longer living together because petitioner left
respondent. As a result, the trial court was entitled to weigh the
fact of the parties’' separation in favor of granting the
protective order.”

Conclusion:
Ample evidence supported the reasonable inferences of the Trial Judge re risk.

36



Buell Il (on remand to CoA) addressed only the
“credible threat” prong

Likened credible threat to physical safety prong to imminent danger of further abuse’
prong as “closely related”

Acknowledged duality of inferences Trial Judge could have drawn¥e evidence of
separation insofar as asmaﬁy

Risk mitigation ... orrisk enhancement

Same re evidence of emotional/volatile behavior after separation

Found sufficient evidence for Credible Threat
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™

Case law evolving in light of changed showing
March 2019 -- Buell |l --significant focus on post-separation interactions

May 2019 — Legislature amends showing at contested hearing — not”"imminent danger” but “reasonable fear”

Seagall (10/9/19) — notes law change applies only to petitions filed on/after 5/22/19. Continues to use “imminent
danger” std at contested hearing

Solis (4/1/20) — involves order issued in 2018. Correctly applies “imminent danger” std
June 2020 — Buell Il at Oregon Supremes —overruled Buell |

Hess (8/12/20) — Involves 2018 order. Notes new ORS standard does not apply and correctly applies “imminent
danger” std

Tippery (9/16/20) -- involves June 2019 order but incorrectly applies old/“imminent danger” standard
December 2020 — Buell Ill back at CoA, addresses credible threat prong What

Lucarelli (4/21/21) — involves 2020 order but incorrectly applies old/“imminent danger” standard

Croft (5/19/21) — correctly applies new standard

Jessee (6/3/21) — correctly applies new standard

Khalidi (112/27/21) — correctly applies new standard with FN1 acknowledging that 2019 ORS law change “relaxed”
requirements at contested hearing due to Buell 1
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Takeaway:

Reasonable

Imminent danger fear of

Wider temporal danger
window at contested
hearing in which to
assess likelihood of
risk to physical safety




Firearm Dispossession

It's complicated . .. but important

Debra Dority & Sr. Judge McKnight



— K
L 1%

The Link between DV and Firearms

Low incidence but HIGH lethality

Although firearm involvement in DV
incidents overall is small,

\)
=

é) Firearm involvementin lethal DV
(J incidents is substantial



Abuser’s access to firearms mmp
5x higher risk of death in intimate partner context

Abuser’s prior threat/assault with firearm s
20x higher risk of death in intimate partner context

But order of protection exists with a firearms ban ==y

13% lower female intimate partner deaths than w/o ban
(Vigdor & Mercy 2006)

18. [ ] Immediate Firearms Prohibition
Respondent is immediately prohibited from purchasing or possessing
any firearms or ammunition (Event: FQOR)

19. Firearms Surrender fppi'estu H_qu wted order: )
Respondent is ordered to nder all fire Hdl‘lddn‘l nition according to the attached
Firearms .Surrend uulRtnTrm uhh rated a d dprl.flh
19AR sponde t d ed to file a Declar nu fFrEﬂnSrred

red attachm ording to the Firearms Surrender and

FIR_EARJ\'I!:: NOTIFICATION ”
T'F qlll"";l'\“ ';!1 ;‘. ] 1 l'l .|'|| 1 FEs ATV AT 1r|r1rr1r 1 i ] }'\ l'\ 1 'I'— I'|"|"}'\‘.'|C;ﬂt!’ mr
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Factors correlated to DV lethality
(other than prior physical abuse, found in 70% of dv homicides)

W/in PRECEDING 2years At Time of Incident
ngh COﬂtFO' + Separathn Access to firearms
Access to firearms New relationship by Victim

Unemployment

Unemployment Threats with weapon

Threats with wea pon Prior threat with weapon or
Any threat to kill Victim separating from Def
Victim has non-jt child in High control + Separation

home _ .
Protective Factors in each

 Never cohabited
* Prior arrests for DV
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OREGON DOMESTICVIOLENCE DEATHS -- CAUSATION

2015
2013 2020

<

ul Suffocation

M Blunt Force Trauma

3rd
Shot ast M Hit by Car

B Unknown

A



Another preliminary but fundamental point:

Two ORS sources of authority exist for Firearms Ban in FAPA

Source

When effective?

Depends on
Enforceable
Model OJD Court form

Surrender

FAPA statute:

ORS 107.728(2)(h)

“other relief the court considers
necessary to provide for the safety and
welfare of the Petitioner and children in
Petitioner’s custody”

Ex Parte order or in order from
contested hearing

Facts of case
as Contempt of Court
Paragraph 18, page 7

Paragraph 19, page 7

" . ..unlawful to knowingly possess firearm if [under a
Protection Order] covering [certain relationships] and
prohibiting [certain conduct] + has [credible threat finding]

Order Continuing after contested hearing (even if Resp
w/draws request or doesn’t appear) or Lapse of 30 days post-
service. --- EVEN IF NO HEARING IS REQUESTED

Application of law- ORS 166.255 & 166.250
As Crime — “"A” Misdemeanor
Firearms Notification box, page 7

Paragraph 19, page 7
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. [ | Immediate Firearms Prohibition 18.
Ot h er Respondent is immediately prohibited from purchasing or possessing
any firearms or ammunition (Event: FQOR)

" Fe | | ef —>19. Firearms Surrender_ (applies to all granted orders)
Respondent is orderedto surrender all firearms and ammunition accors ling to the attached
necessar " Firearms Surrertder ulnd Return Twl'm.s', which are inmrp_nrﬂtud and made part of this Order
y sspondent is ordered to file a Declaration of Firearms Surrender with any

quired attachments according to the Firearms Surrender and Return Terms

(FAPA)

FIREARMS NOTIFICATION

T If Section 18 is initialed by the judge, you are immediately prohibited from purchasing or
possessing any FIREARM, including a rifle, pistol, or revolver, and AMMUNITION (ORS
107.718(1)(h)).

Criminal code

fO I U N I d WfU | Whether or not Section 18 is initialed, you will be prohibited from purchasing or
possessing any firearms or ammunition under ORS 166.255 if:
PO SS ! N Of - You request a hearing to contest this Order and the Order is not dismissed

You request a hearing to contest this Order but then withdraw your request
F . rear ( U P F) - You request a hearing to contest this Order but do not attend the hearing
I m or
30 days pass after yvou were served with this Order and you do not request a hearing
to contest this Order

Talk to a lawyer if you have questions about this

Respondents ordered ex parte not to have guns will be under the “Surrender & Return
Terms" directives required by criminal/UPF laws because of the OJD form unless that
attachment in your county addresses ex parte dispossession differently




Quick statutory history re firearms laws affecting FAPA

Federal Law (1994) — qualifying protective orders impose federal criminal
liability for possession of firearms or ammunition. 18USC §g922(g)(8)

Oregon Law - .
1995 OSB FLS’s HB 1053-- adds to FAPA relief: “other relief the court consia
necessary to provide for the safety & welfare of the petitioner or children in

petitioner’s custody”

2015 SB 525 — Creates state criminal liability after noticed hearing, mirrors feds

2018 HB 4145— Expands qualifying orders for criminal liability (and added stalking
to convictions); fills “intimate partner” (fka ‘boyfriend’) gap”

2019 HB 2013 — Expands criminal liability for >30 days post-service (even if no
noticed hrg); requires notification + dispossession order and specifies surrender
procedures for qualifying protection orders and certain misdemeanors
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FAPA orders are qualifying protection orders that expose Respondent to

Oregon/state criminal liability for UPF (ORS 166.255)
because FAPAs have:

Covered relationship

-- Current/former
Spouse

-- Adult related by
blood or marriage.

-- Current/past
Cohabitant

-- Have been involved in
a Sexually Intimate
Rel'ship.

-- Unmarried Parents of
a minor child.

XV i

Type of Order Covered, w/ Required & required finding
Notice-wise prohibition

- FAPA order was continued by order Cannot “menace, “Respondentis a

after noticed hearing where Resp had intimidate, or credible threat to
opp’ty to be heard (date of order) molest” [or stalk] the physical safety
(even if Resp did not appear at the of Petitioner, or
hearing) Petitioner’s Child, or
or Respondent’s Child

-- FAPA order continues by its own ex
parte terms when Resp w/draws

request for hrg (date of withdrawal)
or

- Time to request hearing lapsed (30
days post-service)
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e i—
CALEMDAR

When is firearm ban effective?

o+ =l
Bl e O B
- --.-I.--- -—-i—l
P R, 2

Ban Ordered under FAPA statute
as “other relief necessary for
physical safety:”

Upon issuance, ex parte or otherwise.

But not enforceable against Resp until
Respondent has knowledge of the order, usually
through service if it's the ex parte order that
imposes the ban or notifies the Resp of the
imminent UPF ban

Ban imposed by criminal/UPF law:

Earliest of:
An order continues the FAPA order and
was issued at/from noticed hearing
where Resp had the opp’ty to be heard

Even if the Resp did not appear at the hearing

Resp withdraws the hearing request,
such that the ex parte order terms re
duration of order continue

or

30 days from service when no hrg is
requested
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Under law: Under 2019 state law:

If no noticed hearing is held, If no noticed hearing is
no criminal exposure requested or held, still
criminal exposure after 30

days from service

Not requesting hearing to challenge the FAPA order no longer avoids
firearm ban UNDER STATE LAW.

Criminal exposure for UPF arises 30 days after service
if no noticed hearing is requested.
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So if your client has — or is subject to — a qualifying order under the
criminal code, what are the requirements under the UPF statute?

for Judge:

by




Requirements for Judge:

| . ST ——
MAUREEN McKNIGHT
JUDGE

= Notify Resp in order that "guns and ammo are

prohibited under state criminal ORS” when oh o
I \
deadline passes 3025

" Include additional written terms requiring:
Transfer (surrender) terms detailed in ORS e oS!
* Filing of Declaration w/transfer details

= |fthe Respondent is present: .
Inform Respondent ORALLY & INWRITING of e 5gerd*

Transfer & Declaration requirements



18. [ | Immediate Firearms Prohibition 18.
Respondent is immediately prohibited from purchasing or possessing
any firearms or ammunition (Event: FQOR)

19. Firearms Surrender (applies to all granted orders)
Respondent is ordered to surrender all firearms and ammunition according to the attached
Firearms Surrender and Return Terms, which are incorporated and made part of this Order
19A. Respondent is ordered to file a Declaration of Firearms Surrender with any
required attachments according to the Firearms Surrender and Return Terms

FIREARMS NOTIFICATION
If Section 18 is initialed by the judge, you are immediately prohibited from purchasing or

possessing any FIREARM, including a rifle, pistol, or revolver, and AMMUNITION (ORS

Whether or not Section 18 is initialed, you will be prohibited from purchasing or
possessing any firearms or ammunition under ORS 166.255 if:

You request a hearing to contest this Order and the Order is not dismissed

You request a hearing to contest this Order but then withdraw your request

You request a hearing to contest this Order but do not attend the hearing

or
30 days pass after vou were served with this Order and you do not request a hearing
to contest this Order

Talk to a lawyer if you have questions about this
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Requirements for Respondent:

READ THE ORDER'! ' [
and ATTACHMENT! (not in statute but .. .)

Remember:

SURRENDER FIREARMS to:

= Law Enforcement agency
= Avuthorized Gun Dealer
= Third party non-resident with Resp
w/in 24 hours of ban effectiveness,
& get Proof of Transfer (receipt)

Misdemeanor if in
possession after ban

Remember:

Contempt for failure to
file

FILE DECLARATION w/court & DA

w/in 48 court business hours
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Requirements for Respondent:

= TRANSFER
= DECLARE




TRANSFER
must occur w/in 24 hours of ban becoming effective:

to LEA (does FAPA attachment give agencies & hours?)

gun dealer, or
37 party (who does not live with Respondent)
in front of dealer + background check

”

Even if transfer is to ex/spouse, domestic partner, step/parent,
step/child, sibling, grandparent, grandchild, aunt/uncle, 1t
cousin, niece/nephew. ORS 166.435.
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CIRCUIT COUIR

—zg TN

ATE OF OREGON

IN THE

TRANSFER

PROOF OF FIREARMS TRANSFER

Complete this form if you have received firearms and ammunition
from the respondent/defendant named below?

Name of person surrendering firearms:

Case #:

Date of transfer:

Proof of Firearms Transfer

ammunition from the Respondent, Defendant named above

FI I | e d O Ut by p e rS O n re Ce I VI n g t h e fl re a rl I I S 1am a: [] third party who does not live with Respondent,/ Defendant*
*0SP background check number: {required for third parties)
[]licensed gun dealer
[11aw enforcement agency representative (agency name):

] Ammunition was surrendered to me
[] The following firearms were surrendered to me:

Re C e I pts m U St I n C I U d e : Serial Number Make and Model {or description, if make/model unavailable)

e Name of transferee ,

e Date of transfer

 Serial #/make/model of each transferred firearm

To Law Enforcement or Gun Dealer: —

Date Signature of recipient

* Often have their own receipts or form

Name (printed)

e ButcanuseOJD form

! Law enforcement and gun dealers may have their own proof of transfer or receipt forms. If so, attach that

* Isattachment to Resp’s Declaration form document o the Respondenty Dfendant’sDeclraion of Freurs Srrender
* Do own OSP background check (fee) oo
* Dealer may charge for storage



TRANSFER +

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF

Petitioner/Plaintiff
THIRD PARTY RECIPIENT'S

DECLARATION OF
FIREARMS RECEIPT

Respondent/Defendant

Proof of Firearms Transfer

You are subject to criminal and/or civil penalties if:
» You allow Respondent/Defendant access to firearms or ammunition during the time

rd - they are prohibited from possession
0 3 a r I e S » You are suhject to any court order prohibiting you from possessing firearms or

ammunition

Declaration

I, (full name) received firearms and/or

OJ D h a S ;fo rm S 3 rd pa rt i es m U st s i g n - a n d i n it i a I — ammunition surrendered by Respondent/Defendant
° 1n D ec l ara t i ono f R ece i ptll 53:;15 ]1:)1:3:1:;:1[::: n:: n;re — I swear to the court that all
L H a S re q U i re d a C k n OWl e d g m e n t Of OW n = Iam aware that Respondent/Defendant is subject to a court order to surrender all

firearms and ammunition and prohibited from possessing firearms or ammunition

. . . - . » Tam not a law enforcement officer or gun dealer or not acting in my official capacity as a
criminal liability for allowing Resp access e e
» Icompleted a Proof of Transfer listing the firearms and/or ammunition

Respondent, Defendant s dered
¢ H a S S p a Ce fo r O S P b a C kg ro U n d C h e C k # 1 ;.:E;_:]d Sﬁckeg;nus;iggzr}?}' glliv.'tgnr}:icement agency or gun dealer (required)
(t h ro U g h d e a | e r) The OSP background check number is:
. I hereby declare that the above statements are true to the best of my knowledge and belief. 1
il ” - ; derstand they de for use as evid i t and I am subject t Ity fi jury.
° PrOOf Of Flrearms Transfer (Shown on prlor S||de, 56) understand they are made for use as evidence in court and I am subject to penalty for perjury

A 4

 Lists & describes specific firearms e et

Name (printed)

* Found on OJD website as attachment to

Address City, State, ZIP Phone

Respondent’s Declaration to be filed
* 0OJD >Forms >Family Law/Abuse/Domestic Violence = Pagra s | Sueader o Third Purty P e
FAPA - Firearms Surrender Declarations
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DECLARATION

Resp fills out & files w/court, &
copy to DA, w/in 2 court days of

ban’s effective date

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF

Case

Petitioner/Plaintiff

RESPONDENT’'S/DEFENDANT’'S
DECLARATION OF
FIREARMS SURRENDER

H)! ham my possession at the time of the court’s order. I do not currently
possess any firearms.

[ ] All firearms and ammunition in my possessior|have been transferred

D hlI‘d party who does not live with m¢ (name):

[] A proof of transfer onreceipt is attached|(required)

[ 11 am asserting my constitutional right against self-incrimination L
statement about firearms.

gany

[_]1 HAVE FILED COPIES OF THIS DECLARATION (AND THE DECLARATION FROM THIRD PARTY
RECIPIENTS, IF ANY) WITH THE DISTRICT ATTORNEY (required)

Attach the Proof of Transfer signe
by LEA, Dealer, or 34 party (& list of
surrendered guns, if separate)

Respondent/Defendant

Declaration
I am the Respondent/Defendant in this case. I am subject to a court order to surrender firearms.

Check one:
(] 1 had no firearms in my possession at the time of the court’s order. I do not currently
possess any firearms.

[] All firearms and ammunition in my possession have been transferred to:

[[] a law enforcement agency (name):

[]a gun dealer (name):

[ a third party who does not live with me (name):

[] A proof of transfer or receipt is attached (required)

[]1am asserting my constitutional right against self-incrimination. I decline to make any
statement about firearms.

[]T HAVE FILED COPIES OF THIS DECLARATION (AND THE DECLARATION FROM THIRD PARTY
RECIPIENTS, IF ANY) WITH THE DISTRICT ATTORNEY (required)

I hereby declare that the above statements are true to the best of my knowledge
and belief. I understand they are made for use as evidence in court and I am
subject to penalty for perjury.

Submitted by Respondent/Defendant

Date Signature of Respondent/Defendant

Name (printed)
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Exception to Resp’s criminal liability
when FAPA gun ban is imposed by criminal code

A person cannot be prosecuted under ORS 166.250 (UPF) if:

Person is in possession of a court order for dispossession issued (or
became effective) within the previous 24 hours;

The firearm is unloaded; and

The person is transporting the firearm or ammunition to a LE agency,
gun dealer or 3 party for transfer in accordance with the statutory
requirements

ORS166.256(6)

NOTE: This exception doesn’t exist in statute for dispossession
under ORS 107.718/FAPA or in federal statute
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Note re "public use” exception:

Federal law (needs noticed hearing to trigger federal criminal liability)
Respondents who are Law enforcement officers and Military
personnel are permitted to use service weapons in
connection with that governmental service. 18 USC

§925(a)(2).
No private-use firearms

State Law
Similar import at ORS 166.255(2) for ban imposed by
criminal/UPF law after noticed hearing, hearing request
withdrawal, or 30 days N

No public-use exception for ban
< ordered under ORS 107.718 >
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Requirements for Law Enforcement

may store surrendered firearms/ammo

must Return stored firearms/ammo when FAPA order
ends, on request

First, notify the petitioner of the return request

Hold request for 72 hours

Confirm Resp’s ownership or

pDossessory right

Do background check

' Dealers and 3 parties must do, too, before return
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Do Sheriff & DA know when UPF ban is triggered

by Service + 30 Days + No Hearing Request (or withdrawn)?

Aside from individual case search in Odyssey,
may depend on local collaboration among
LE, Courts, DA, Defense. ..




Court report available --

lists non-compliant Respondents required to file the Declaration

but who have not

Can be localized for specific county/counties

-- available to prosecutor? Defense contractor? Probation office?

CASE - Firearm Surrender and Restriction Order

Reporting

Period
Start Dt
8/1/2021

8/1/2021

8/1/2021

8/1/2021

8/1/2021

8/1/2021

8/1/2021

8/1/2021

8/1/2021

8/7/2021

8/7/2021

8/7/2021

8/7/2021

8/7/2021

8/7/2021

8/7/2021

8/7/2021

8/7/2021

Washington

Washington

Washington

Washington

Washington

Washington

Washington

Washington

Washington

Protective
Order - FAPA

Protective
Order - FAPA

Protective
Order - FAPA

Protective |
Order - FAPA
Protective |
Order - FAPA
Protective [N
Order - FAPA
Protective [N
Order - FAPA
] I

Protective

Order - FAPA

Protective |
Order - FAPA

Firearms
Restrictions
Ordered
Order - Abuse
Prevention
Restraining
Order - Abuse
Prevention
Restraining
Order - Abuse
Prevention
Restraining

Order - Abuse
Prevention
Restraining

Order - Abuse
Prevention
Restraining

Order - Abuse
Prevention
Restraining

Order - Abuse
Prevention
Restraining

Order - Abuse
Prevention
Restraining

Reporting Case Nbr Case Name Respondent Order Date
Penod End

3/25/2021

4/20/2021

6/18/2021

6/30/2021

7/2/2021

7/2/2021

7/2/2021

7/2/12021

7/7/2021

Date
Order
Entered
8/5/2021

4/20/2021

6/18/2021

7/1/2021

7/612021

7/2/12021

7/2/12021

716/2021

71712021
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Note re liability:

Some Respondents could face both contempt & criminal liability
for violating firearms ban:

A — because a Judge ordered the ban +
B — because the l[aw imposed a ban anyway +/or

C —because they failed to file the declaration.
Plus, (remember) many Resps may also be under federal criminal

liability for firearms when under a protection order, but only after
noticed hearings

65



Takeaways on Firearms:

Firearms in a DV situation are a major
lethality indicator.

Have your client READ the order,
regardless of party status, including the
Firearms Surrender & Return Terms

incorporated.
Do the incorporated UPF protocols (surrender
+ file declaration processes) also apply to ex
parte firearm dispossession in your county?

Make sure Resp files the Declaration, even
if no firearms.

Attach receipts if guns were surrendered

Not requesting a FAPA hearing no longer
avoids a firearm ban

5.

Transporting unloaded gun & ammo
w/in 24 hrs of gun ban’s effectiveness
to implement transfer will likely avoid
criminal liability for that possession.
(Have Resp carry the order)

Family members storing guns may
have liability (legal possessor
themself? background check done
prior to return?)

Safety for Petnr with family storage?

If guns were surrendered to LEA, Resp
probably need to request return when
FAPA order ends. Petnr needs to
maintain contact address to receive

good notice. e



Resources

Some you may not know about?

Debra Dority



Resources

https://oregonlawhelp.org/resource/restraining-order-

Comparison Chart of Protective Orders in Oregon comparison-chart
Current as of September 2021

FAPA EPPDAPA SAPO 3P0 ERPO EPO

Family Abuse Elderly Persons and Sexual Abuse Stalking Protective Extreme Risk Emergency Protective
Prevention Act Persons with Protective Order, ORS | Order, ORS §163.730 — | Protection Ovder, ORS | Order, ORS §133.035

Restraining Order, ORS | Disabilities Abuse §163.760 — 777 755 (criminal and civil | §166.525— 543
§107.700 — 735 Prevention Act citation route) & ORS
Restraining Order, ORS §30.866 (civil petition

=L W

gOON:
FEDERAL AND STATE FIREARM PROHIBITIONS — PROTECTION ORDER 00““NG¢ fAPA
OREGON BENCH SHEET Updae ok

Updated 12/20/2021 gene®

Stalking Law Benchbook

https://www.courts.oregon.gov/programs/family
[domestic-violence
"Resources for the Legal Community”

Final April 2021 by the Domestic Violence Subcommittee

of the State Family Law Advisory Committee
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https://www.courts.oregon.gov/programs/family/domestic-violence
https://oregonlawhelp.org/resource/restraining-order-comparison-chart

Resources: DV and Family Law

Attorney DV Screening tool:
https://www.courts.oregon.gov/programs/family/sflac/ParentalinvolvementMateri

als/Domestic-Abuse-Information-Practitioners. pd1c

NCJFCJ : Family Violence and Domestic Relations: https://www.ncjfcj.org/family-
violence-and-domestic-relations/

National Judicial Institute on Domestic Violence: https://njidv.org/

A Judicial Guide to Child Safety in Custody Cases; Assessing Risk of Parental Child Homicides in the
Context of DV; UCCJEA guide for Court Personnel and Judges

ABA Commission on Domestic & Sexual Violence:
https://[www.americanbar.org/groups/domestic_violence/

National Center on Domestic Violence, Trauma & Mental Health:
http://www.nationalcenterdvtraumamh.org/

BWIJP Practice Guides For Family Court Decision-making In Domestic Abuse-
related Child Custody Matters (screening guide & interview guide);
https://www.bwijp.org/assets/compiled-practice-guides-may-2018.pdf



https://www.courts.oregon.gov/programs/family/sflac/ParentalInvolvementMaterials/Domestic-Abuse-Information-Practitioners.pdf
https://www.ncjfcj.org/family-violence-and-domestic-relations/
https://njidv.org/
https://www.americanbar.org/groups/domestic_violence/
http://www.nationalcenterdvtraumamh.org/
https://www.bwjp.org/assets/compiled-practice-guides-may-2018.pdf

Resources: Serving Marginalized Survivors

Forge: forge-forward.org/

Practical Tips for Working With Transgender Survivors of Sexual Violence; Self-
Assessment Tool: "IsYour Agency Ready to Serve Transgender and Non-
Binary Clients?”

Anti-Violence Project: avp.org/

Tips For Creating Dialogue With Potential LGBTQ Clients:
National Network to End DV (NNEDV): nnedv.org/

Building Our Capacity to Serve Black Survivors; Serving Survivors with
Disabilities;
Asian Pacific Institute on Gender Based Violence (AIP-GBV):
www.api-gbv.org

Guide for ... Attorneys onInterpretation Services for DV Victims ; Trauma
Informed Interviewing of Immigrant Sexual Assault Survivors: For Law
Enforcement, Advocates and Family Law Attorneys

70


https://forge-forward.org/
https://avp.org/wp-content/uploads/2017/04/2008_FORGE_Tips_Working_with_Trans_SV_Survivors.pdf
https://forge-forward.org/resource/self-assessment-tool/
https://avp.org/
https://avp.org/wp-content/uploads/2017/04/AVP_Tips_for_Creating_Dialogue_with_LGBTQ_Clients.pdf
https://nnedv.org/
http://www.api-gbv.org/
https://www.api-gbv.org/resources/interpretation-resource-guide/
https://www.api-gbv.org/resources/trauma-informed-interviewing-of-immigrant-sexual-assault-survivors-for-law-enforcement-advocates-and-family-law-attorneys/

THANK YOUI!

Debra Dority — ddority@oregonlawcenter.org

Maureen McKnight — maureen.mcknight@ojd.state.or.us



mailto:ddority@oregonlawcenter.org

Family Law Section Conference 2022
FAPA in 2022: A Focus on Victim Reactions,
the New Legal Standard, & Firearm Dispossession
Resources & Tips

https://oregonlawhelp.org/resource/restraining-order-comparison-chart

Comparison Chart of Protective Orders in Oregon
Current as of September 2021
FAPA EPPDAPA SAPO 5PO ERPO EPO

Family Abuse Elderly Persons and Sexual Abuse Stalking Protective Extreme Risk Emergency Protective
Prevention Act Persons with Protective Order, ORS | Order, ORS §163.730— | Protection Order, ORS | Order, ORS §133.035

Restraining Order, ORS | Disabilities Abuse §163.760 — 777 755 (criminal and civil | §166.525 — 543
§107.700 — 735 Prevention Act citation route) & ORS

Restraining Order, ORS §30.866 (civil petition

5124005 — 040 DaItE

https://www.courts.oregon.gov/programs/family/domestic-violence
(under “Resources for the Legal Community”)

FEDERAL AND STATE FIREARM PROHIBITIONS —- PROTECTION ORDER
OREGON BENCH SHEET
Updated 12/20/2021

Stalking Law Benchbook

Final April 2021 by the Domestic Violence Subcommittee
of the State Family Law Advisory Committee

SFLAC 2021 Conference: Protection Orders and Firearms Implications (1.5 hrs):

Agenda links to recorded sessions
https://www.courts.oregon.gov/programs/family/sflac/Pages/conference.aspx

Crisis &"Res-lllenc_yfﬁ*;liﬁagi'ig the Future
RECORDINGS OF SESSIONS

Recordings
FROM LIVE EVENT: FRIDAY SEPTEMBER 24, 2021


https://oregonlawhelp.org/resource/restraining-order-comparison-chart
https://www.courts.oregon.gov/programs/family/domestic-violence
https://www.courts.oregon.gov/programs/family/sflac/Pages/conference.aspx
https://oregonlawhelp.org/resource/restraining-order-comparison-chart
https://www.courts.oregon.gov/programs/family/domestic-violence/Documents/Firearm.Benchsheet.Protection.Orders.pdf
https://www.courts.oregon.gov/programs/family/domestic-violence/Documents/Stalking.pdf

Considerations for Trauma-Informed Attorney/Client Meetings:

Pre-meeting information collection & expectations: What information is collected and how? Is there a
call before the meeting to go over the information and prepare client? Is client told whether they can
bring anyone with them or if they are expected to bring anything with them?

Space / Place / Time of meeting: Who chooses? What does the space/place look like? What options are
given in terms of seating/accommodations? What about water/tea/coffee? Comfort items?

Meeting: If referring to documents or taking notes, be transparent with client about what and why.
Listen (including between the lines). Follow up on answers; do not just follow a script. If the meeting is
scheduled for a finite period of time and has to end promptly, explain that to the client ahead of time,
offer another appointment and explain that no decisions have to be made today. Be prepared with
resources. Know the advocacy agencies in your community that can offer assistance and contact those
agencies to request training and information on safety planning to at least know the basics.

Follow up: Be aware of safety concerns in terms of how you contact the Client. Does the Client want you
to contact them, or will the Client initiate contact?

Trauma Literate Tips for Engaging With Victims and Survivors:

® LISTEN to hear, not just reply * Be transparent—are you taking notes?

* Together with the person, identify a Recording? Who will have access?
comfortable / convenient space to meet * Be honest (about what you do/don’t know)

* Be respectful of the client’s time * If there is bad news, don’t sit on it

* Offer choices * Provide expectations

* Anticipate triggers and make a plan for how * Keep the client updated
to handle the reaction if it happens * Prevent the spread of misinformation

* Position yourself at the same or lower power * Enlist support people that the client can trust
level as the client — e.g,, sit down to * Collaborate with community partners to

introduce yourself, your role, and your goals

provide resources
(you might have to do this a few times)

* Validate the person’s feelings
® Be direct and informative — what are you

doing? Why? What is next?

® Explain everything in normal language (court
dates, processes); don’t use legalese

* Thank the client for sharing their experience

* Don’t take a person’s reaction personally and
be aware of your own responses
* If the person appears shut down, this could

be a sign that they are triggered and/or
overwhelmed

* Make (soft) eye contact — but take the cues! * Provide frequent breaks if client needs them

* Be prepared * Have materials ready to help the client —

* Turn off your phone something they can hold / feel

* Allow space for silence and movement, but * Support a client’s understanding of domestic
do so intentionally and sexual violence

* No “power play” * Thank the client for sharing their experience

Y Thank you to Erin Greenawald, Greenawald Law; Meg Garvin, Executive Director of the National Crime Victims Law Institute;
Mandy Davis, Portland State University and Trauma-Informed Oregon; and the Trauma Center at Justice Resource Institute
and Project Reach for their contributions to this list.
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Making Trial
Exhibits Useful



Making Trial Exhibits Useful

(Y
S, Saucy & Snow



The Good Lawyers Make Difficult Cases Simple By:

«Presenting a theme that ties together the
evidence

«+Providing a memo of fact and law

«»Making exhibits easy to understand and
persuasive

«+Creating charts for variety and clarity

«Providing Proposed Written Findings

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Human Nature

< Humans retain only 15% of information received from
audible sources.

+ Retention, however, climbs to 65% when the
information 1s also delivered visually.

« Judges are humans

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Benefits of Demonstrative Evidence

« Demonstrative evidence makes a presentation more memorable.

« In addition to simply making the subject matter more interesting,
showing the judge a diagram, chart, or photograph lends credibility
to what is said by the lawyer or witness.

« Humans are simply more likely to believe something they see with
their own eyes instead of that which is said to be true by a lawyer or
a witness.

« Use this knowledge when creating exhibits to make your material

more persuasive (\
S, Saucy & Snow

ATTORNEYS AT LAW



Make The Exhibit List Itself Helpful

Ex 11 Chase checking account statements
dated Sept-Dec 2021 ..., O O O

Ex 11 Chase checking statements showing Wife’s unauthorized
withdrawal of $92,000 cash .............ooiiiiiiiiiinn... OO O

Ex 11 Chase checking statements showing average spending by
Husband on alcohol while children are in his care............ 1 O O

Informative!

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Mark Up the Exhibit to Explain What 1t Shows

+»Yes. Yes you can do this.

+It 1s your client’s testimony about the importance of
various items in the written documents, your client
can talk about each annotation. The written marks
are just for courtroom efficiency.

«(Have a back up clean copy just in case)

« Technical Requirements: Adobe. That’s it.

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Bank Statements Are Boring

(1
S, Saucy & Snow

ATTORNEYS AT LAW



FAVER] W1 VWITVVWY § I Ve bl =0 ¥ W

07-18- POS Purchase 07/15 22:05 HAZELDEN-SPRINGBROOK 5035544364
2011 OR 040013 HAZELDEN-SP

07-18- POS Purchase 07/17 17:01 HAZELDEN-SPRINGBROOK 5035544364
2011  OR 060008 HAZELDEN-SP

07-19- _POS Purchase 07/18 16:35 HAZELDEN-SPRINGBROOK 5035544364

38.95 238.00

Wife is in
residential alcohol

R 070001 HAZELDEN-SP
l I Se t h e eposit (Reguiar) 20000 treatment/rehab
0S Purchase 07/24 15:06 HAZELDEN-SPRINGBROOK 5035544364 .
hm 0002 HAZELDEN-SP f Or S1X WCCkS
S Purchase 07/25 16:54 HAZELDEN-SPRINGBROOK 5035544364
b ank R 020003 HAZELDEN-SP 2360 33577
0S Purchase 07/26 16:35 HAZELDEN-SPRINGBROOK 5035544364 S e
R 030002 HAZELDEN-SP . :
Statements 0S Purchase 07/27 18:26 HAZELDEN-SPRINGBROOK 5035544364 o e
R 040009 HAZELDEN-SP : :
0S Purchase 07/28 15:41 BOONES FERRY CHIROPRACTI i
t O t ell a ILSONVILLE OR 040006 BOONES . .
nned Purchase 07/29 18.05 FRED MEYERFRED MEYER 220
WBERG OR 533628 FRED ME 1068 265.14
S Purchase 07/30 13:43 BOONES FERRY CHIROPRACTI smald Gt
Sto r j 7 LSONVILLE OR 060002 BOONES . :
nned Purchase 07/29 12:04 FRED MEYERFRED MEYER 220 ER—
o=t WBERG OR 010001 FRED ME : :
08-05- POS Purchase 08/04 18:12 BOONES FERRY CHIROPRACTI 30,00 141.87
2011 WILSONVILLE OR 000012 BOONES : .
ggﬂﬂ- Intemet Transfer from VIP INTEREST on8/07 at 10:14 200.00 341.87
08-08- Pinned Purchase 08/05 19:00 FRED MEYERFRED MEYER 220 I ——
2011 NEWBERG OR 07048 FRED ME . .
23-1110- ATM ACTIVITY CHARGE Withdrawal 200 24191
08-10- ATM Withdrawal 08/10 11:07 WOODBURN-EAST WOODBURN OR —— T
2011 864662 Wells Fargo 6011 86 4 ¢
08-10- Pinned Purchase 08/10 14:31 PILOT #0386BROOKS OR 855657 PILOT ——
2011 #0386 5541 9606 ; :
POS Purchase 08/09 17:50 HAZELDEN-SPRINGBROOK 5035544364 seus AHEHH
2011 OR 030007 HAZELDEN-S© : :
gg—1111- Internet Transfer from VIP INTEREST on8/10 at 21:11 500.00 602.17
08-11- ATM Withdrawal 08/11 12:09 3500 PORTLAND ROAD NEWBERG OR -
2011 009415 WEST COAST 6011 : :
08-11- POS Purchase 08/10 16:34 PILOT 00003863BROOKS OR 048854 6.05 495.92
2011 PILOT 5814 8606
08-14- Pinned Purchase 08/10 21:47 OR LIQUOR 1519 N PACIFIC 675 48947 Wife gets out
2011 WOODBURN OR 524853 OR LIQU < - of alcohol
rehab 8/10
Xy cri e e erria B = ka1 B en it TETD T in smnenn i ver Al Dot ot stbitcid B vt a Rl a=TREIE 10/5/2011



$5,000 into Wells Fargo business Back up your
CHASEchecking #6964 on June 3 (line 83),
$5.000 into Wells Fargo savings ool Spreadsheet

#3612 (line 70) on June 3, $6,900 intasai
retained in cash (counted in line 51) \ ﬁglll‘es and
TRANSACTION DETAIL| (continued) reference

C:ig:; mmard Purchase 05/31 Amazon Prime*2R3Wg87 Amzn Con& them dlreCtly

WA Card 2131

DS/D1 Card Purchase 06/01 Sprint *Wirelass 800-639-6111 KS Card 2131 N -643 88 112,703 89
05/01  06/01 Withdrawal -18,800.00 85,803 89
06/01 Non-Chase ATM Fee-With -2 50 95,801 39
0802 Onine Transler From Chk 8018 Transactiond ({NNR. 7,00000 102,801 39
06/02  Deposil —r 5,500.00 108,301 39
05/02  Deposit 7 511.82 108,813 21
058/02  06/02 Withdrawal /29200000 16,813 21
068/03  08/03 Withdrawal /. {\-18,81321 000

Ending Balance \ s $0.00

$5,500 deposits matches $5,500 withdrawal

—

from Line 48 (account #8019), which was \ \
. \ 1
:—lusband_ls pbersonal.accountbma.t he had ONICFONDS TRANSFERS: Call us at 1-B85-554-2252 or write ue at the
emporarily been using as a business YRl T o thifik your statedpent of receipt is
account to protect money but Wife made e o \_|Opened Wells
: ys4$92,000 by ant on which the pr _
withdrawal on June 1, so funds transferred Fargo #7351 on
. Husband: $72,000 .
here for further protection : June 3 (Counted in
deposited to Wells .
ks ; b e o o asset stmt line 52)
accounts) 10 4o this. we will credil your acoount 1or the amount you think is Fargo savings the money during
us to complede our investigation #3612 (coumed in

IN CASE OF ERRORS OR QUESTIONS ABOUT NON-ELECTRONIC T : k Immediately Il your statement ie
inoormreot or if you need more information about ?;3 non-electronic tramocaasset stmt line 70)' Fmement. I anyyauch efror appeass,

ou muet notifly the bank in writing no later than 30 days after the statemen 1 more complete detalls, see the
Xooount Ruﬂeey and Reg.:iat)ons of other Fgg\cable ac!:aomz agreement maﬁ $20,000 depos'ted roducts and servicas are offerad by

M@L Chase Bank, N.A. Member FDIC
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Make the

USEFUL

of over $1,500

PO BOX 988 SALEM, OREGON 97308

Maws domda

nuameer .

J

PaTadtaTalteTas k]

Pay Date: 06/30/2022
E 7]
Filing Status: Singk/Married filing s=parately _ _
Exemptions/Allowancas: -— p ay S tUb
Fedeml: Standad Withholding Table
Earnings rate salaryhowrs  this peried year to date Other this period year to date
Regqular 15185.64  157.33 13,783.86 86,507.72 Vision -18 .85" 131.95
Holiday 87.6112 8.00 700.89 5,406.86 Vol AdaD -10 .00 70.00
Ltd Tax Fringe 23.15 159.11 Vol Ee Life -100 .00 700.00
Mobile Stipend 50.00 350.00  r—
Vacation Lv 87.6112  8.00 700.89 8,076.92 ?ﬁteci%y”ﬁcb L
Award Leave 1,401.78 d ' '
Co Incentive 1,720.83 $0.00
Ind Incentive 10,324 .97
Relsona. KX PITTE + Excluded from [$116,685 / 6 months =
Sick Self Lv V3350034 o
$19,447.50 per month
116, 685. 00
Your federal tax GROSS INCOME
$13,410.77
Deductions Statutory .
Federal Income Tax 2, 445.90 6u0eTgy  oder Benelis ‘snd o
: ; Information this period total to date
Social Security Tax -928 .18 7.106.06
; Er. Dental 155.19 1.086.33
Medicare Tax -217 .07 1,661.90 ;
Er. Medical 1,232.61 8.628.27
OR State Income Tax -1,165.95 8,307 .56
g _Er. Pers 1,768.79 13,575.27
OR Transit Tax 13 .43 103.85
Oredon WHE Tax 1.7 1.07 . Pers 6% 911.48 6,991.56
d : : \ Persbond 850.72 6,525. 46
Other Er. Std. Llife . 1738 119.11
Child Life 1.00 7.00  Er. vision| | @X Withdrawals 139. 44
Dc Emp 41,540, 00* 10,780.00  Ermtch Gl|total $34,187.62 8,628.27
Health Care -229:.17* 1,604.18  Group Terf$116,685- 134.98
Health Miles Pr -5.00 35.00  Health Cafl¢a4 187 = 9.,048.27
Ltd Tax Fringe 23 .15 159.11 Ltd Tax Fi $22'485'§§ NET 159.11
Prov Med -60 . 00* 420.00 Pers Salar$ 5 ? 131,082.74
Voluntary Spouse Life 40 .00 70.00  Short Termthrough June. 110.25
Eeemerg $82,49538 (6 months = "™
SRREWNE. . ; . $13,749.23 per month NET
compensation | s@ifcorporation INCOME
Ad\fi VUV LI IV IV




Package the Exhibits in Useful Fashion

04/30 _04/30 Online Transler To Chik. 3608 Transaction®. 11681590873

9,380.00

Total Electronic Withdrawals '\
S|

|OTHER WITHDRAWAL

$160,871.06

S

DATE  DESCRIPTION
04/23 04/23 Withdrawal

Wife withdrawal -
line 60

AMOUNT

04/28  04/28 Withdrawal

Total Other Withdrawals

[ FEES !

DATE  DESCRIPTION
04/05 Domestic Wire Fee

Goes to line 51,
then counted in
subsequeft
distributions
because prior to
June 1

$10,000.00 Exhibait page 1

20,000.00

$30,000.00

Wife withdrawal
line 61 T

$35.00

04/07 Domeslic Incoming Wire Fea

672021 ithdrawal Details - chase com

CHASE for BUSINESS

Primted from Chass for Bueies

15.00

$20,00000 Apr 28, 2021

Post date
Total

Exhibit page 2

(same exhibit —

¥
5
VE
£
3

l

CHASE O WITHDRAWAL SAVINGS ]

CHASE Liauip [

labeled “Cash
taken by Wife”)

0 00¢c oo

ATTORNEYS AT LAW

(Y
S, Saucy & Snow




Benefits of Marking Up Exhibits

«Judge can follow along with you

«Easy for your client to follow exhibit during
testimony

«@G1ves your witness testimony more credibility

«If the judge ever looks at the exhibits again
while the matter 1s under advisement, the
exhibits argue the case without you there

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Make the Asset Statement Useful. Use Comments

To Argue and Link to Exhibit Evidence

1|

2 1

28
29
30
3

|
2017 Ford, VIN
| Selco Community CU loan #3326

37,035
(10,955)
Net Value 26,080

32

33

34

45

46 |

47

12005 Honda, viN

|Chase checking #1967

Chase checking #7221

|Chase checking #7262

70 |
71|

Wells Fargo savings ending 3612

6,486

Value counted
in asset
statement lines
57, 58, and 59

Withdrawals by
Wife of $4000,
restto line 51
and distributed

77,000

26,080

192

77,000

Ex 112 37,035
Ex 113 (10,955)
26,080
Post
Separation gift
X Ex 114
X 90,045
4 000 Ex 117 1,975
Wife withdrew
$2000 cash
4/27 and $500
&/5; H closed
account with
2,500 8192 Ex 118 245

initial deposit
post separation
- Wife double
counting this
money AND
money from

line 51 Ex 129 86,000



10

11

1z

13

18

19

If Using a Deposition, Use the Parts

That

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF LINN

IN THE MATTER OF

Petitioner,

and case No. D
Respondent.

and

A Child, ORS 107.108

DEPOSITION OF

Taken on behalf of Respondent, with all parties appear
via Zoom Videoconference, Salem, Oregon, commencing at

9:30 a.m., on Tuesday, November 2, 2021

Ex__ - Wife’s
deposition testimony
admitting she has
access to $23,000
cash from the safe

Matter as Individual Exhibits

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A, In a bank and at hone.
Q. Okay. Where at home are you keeping it?

A. Makes me feel very unsafe.

Q. BY M5. SAUCY:

How much cash do you hawve in your
house?

A, Again, that makes me feel wvery -- I already feel
unsafe in my house.

Q. How much cash she has available, Counsel.
Is that what

A, How much cash do I have available?

you said?

Q. I want to know how much cash you have access to.

A, Total, probably around -- I don't -- probably
around -- does this include what's in the bank?

Q. No. Anything that is not on bank statements

that you provided me.
A, Probably between 7 and 10,000.
Q. Okay. Do you have cash being held by any third
party for you?

A, Ho.

Q. How much cash was in the family safe when you

10

11

12z

13

14

15

16

17

18

19

20

21

22

23

24

25

Dama & AF %

A. 23,000, which I tried to give him half of.

Q. But he didn't take half, and so you had access
to that whole §23,0002

A. Yeah, he said he didn't need that money.

Q. Okay. So you took all the cash in the safe,
correct, the full 232

A. Take is -- but yeah.

Q. You withdrew $20,000 from an account on May 28,
2021; is that right?

A, May 282

Q. Uh-huh.
A. Was it May that I took 20,000 out?
Q. Uh-huh. Unless there is another time you think

you took 20,000. Or was it in Aprilz

A. It could have been April. I think it was in
April.

Q. You took $20,000 in April?

A, I did.

Q. And you took another §10,000 from a different
account in April?

A, Yes, I did that because my husband was closing
or moving money out of the accounts.

Q. Okay. Did you deposit that $30,000 you took in

April into any of the bank accounts that we have records

forz?

T -

Totuitat 172

a
N\ Jaucy & Snow

ATTORNEYS AT LAW



Summary Exhibits Defined

«‘“The contents of voluminous writings,
recordings or photographs which cannot
conveniently be examined in court may be
presented in the form of a chart, summary or

calculation.” (ORCP 1006)

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Summary Exhibits

allow you to:

w»take voluminous material and present it 1n
focused format

wkeep exhibits manageable
«»simplify expert testimony

wfacilitate lay testimony

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Make a Specific Valuation Date or Average Seem to

be the MOST Reasonable

Gross/Adjusted Gross Income 2002-2020

2013 107,758
2014 175,587
2015 245,260
2016 329,100
2017 369,318
2018 449,243
2019 | 527,190
2020 401,814
(My
average 1s so Most recent year taxes have been filed: $401,814

reasonable!)) Average of last 5 years income: $415,333

>
Average of last 6 years income: $400,960

((Ignore
those two
big years))



Make a Specific Valuation Date or Average Seem to

be the MOST Reasonable

Comparison of Husband and Wife Deferred Compensation Account Balances over 2022

12/31/2021 2/2/2022 3/1/2022 | 3/31/2022 /13/2022
Husband Deferred Comg $249,717 $334,250 $351,925 | $287,773 $207,534
Wife Deferred Comp $179,232 $175,147 $172,647 | $175,075 $158,338

Difference in valug| 570,485 $159,103 $179,278 | $112,698 549,196

Last Quarterly /

Statement Date

ATTORNEYS AT LAW

(Y
S, Saucy & Snow



Make a Specific Valuation Date or Average Seem to

be the MOST Reasonable

1986 1987 1988 1989 1990 1991 1992 1993
Husband | $28,758 $22,630 $3,883 $7,967 $0 $0 $0 $12,340
Wife $15,572 $22,392 | $19,356 $22,526 $23,692 $36,759 $42,896 $42,227
1994 1995 1996 1997 1998 1999 2000 2001
Husband | $31,185 $31,376 | $35,243 $46,723 $117,223 $162,085 $169,657 $144,021
Wife $27,574 $30,377 | $35,490 $858 $0 $0 $0 $0
2002 2003 2004 2005 2006 2007
Husband | $189,790 | $221,790 | $225,704 $281,341 $268,443 $202,258
Wife $0 $0 $0 $1,412 $4,753 $13,783
5 year average ---->>>> $239,907
4 year average| ---->>>> $244,437
3 year average| ---->>>> $250,681
2 year average| ---->>>> $235,351
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Charts

«+QGrab the Attention of the Judge
«Appeal to the Visual Senses
«»Are Understood by the “number averse”

«»Can be Introduced through stipulation, a lay
witness, an expert or even your assistant (with
proper foundation)

« A picture really 1s worth a Thousand Words (or a
$100,000)

(Y
S, Saucy & Snow
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$300,000
$287,500
$275,000
$262,500
$250,000
$237,500
$225,000
$212,500
$200,000
$187,500
$175,000
$162,500
$150,000
$137,500
$125,000
$112,500
$100,000

$87,500

$75,000

$62,500

$50,000

$37,500

$25,000

$12,500

$0

Argue for

compensatory
Spousal Support ... ]

Husband's 5 year
average is
$239,907 per year

Visually

Husband starts

private practice

medical career at
Salem Rehab.

Associates (8/97)

/

¥

Wife quits jobs for
Moves to Minnesota

and then Salem for
Husband's career in

‘94 and 97

Wife works while
Husband in

medical Schy

1986

1997
|

1987
1988
1989
1990
1991

/|

1998
NN

2005
AlEEEEEEEEEEEEEEEEEE-.

2006
dEEEEEEEEEEEEEEN

2007

;ﬁ-------
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@ Husband

| Wife




Argue Spousal Support Visually:
What Disposable Income Will

Each Party Be Left With?

Variance to Net Income

Variance in Net Income

10.00%
15.00%
18.00%
Husband's Proposal: 22.5%
25.00%
30.00%

Wife's 's Request Leaves Wife with
More Net Income

83.97%|
73.48%
62.98%

34,763

Spousal Support as a Percent of the Support

Award

5476
$715
5857
$1,072
$1,191
$1,429

54,000
$3.500
$3.000

Paystub Paystub Figures
Figures - Wife's Husband's
Starting Net Starting Net

54.240 $9.003

Wife's Husband's
Adjusted Adjusted Net
Net Income Income

$4,716 $8,527
$4,954 $8,288
$5,097 $8,146
$5.311 $7,931
$5,430 $7.812
$5.,669 57,574
$8,240 $5,003
57,740 $5,503
$7.240 $6,003




Joint Exhibits Allow You to:

«»Reduce confusion over conflicting positions

«Compel uncooperative counsel to follow your
lead

«Focus the Judge on the 1ssues needing a decision

(Y
S, Saucy & Snow
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Use Colors to Compare Positions

26  Writing and Telephoning. Each parent has the right to correspond with the
children during reasonable hours, with reasonable frequency, without montoring by the other

parent or anyone else. The cotrespondence may take the form of letters email, video-
conferences, text messagng or telephone calls.

2.6.1 Unless the cowt has crdered otherwise, each parent shall provide their
physical home and maling address, home and cellular telephone numbers, and a contact
emall address to the other parent.

2.62 Unless otherwise agreed, there shall be no more than one telephone call
per day from a parent to the children. The calls shall take place after 4:.00 p.m. not last
past :00 p.m.

262 Unless otherwise agreed, telephone calls and video chats shall not last past
8:00 p.m. on school mghts and 9:00 pm. if the children do not have school the next day.
Telephone calls and video chats shall be for a reasonable duration of time (approximately
15 mirmtes).

2.7  Changes to the Parenting Schedule. The parents are encouraged to be flexible
and wark together to agree to changes to this plan as their children get older or family
citcumstances change. Agreed upon changes will be temporary and will not be enforced by the
court unless the change 1s written down, dated, signed by both parents and submitted to the court
to make the stipulation a patt of the court's file. The recquitement of ORS 107.174 that the
parents signatures on the stipulation be declared under penalty of petjury or made under oath or
affirmationis hereby waived



Text Messages, And Why We Want Them

«» Useful admissions.
« To affirm statements opposing party now denies.

« To verify one party did provide notice of important
information.

« Prove improper information was transmitted to
children/third parties.

« Prove violations of restraining order.

« GG1ve the court a feeling for who the parties truly are.

(Y
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7o [

Date : 07/ 9/2012 02:37:55
PM

| just gave her some
medication.

To YOU

ATTORNEYS AT LAW
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The Problems

« Handing the Judge a phone
makes Judges frustrated

«Cannot preserve your record

+ One message per page of
exhibit = a 100 page exhibit A

+No one reads all of that

« Need proper foundation for
admissibility

DT P vtk

mchumor.com

PO YOU SWEAR TO SHOW THE TRUTH,
THE WHOLE TRUTH, ANV NOTHING BUT THE TRUTH?"



What Information Should Be Included For

Admissibility

« The date and time of the messages.

« The true contact information for the other party or
parties in the text message conversation.

«For SMS this 1s a phone number.

«For MMS or iMessages this 1s either a phone number
or an email address.

(Y
S, Saucy & Snow
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Screen Shot — Pros and Cons

«+ Easy

« Free

« Time consuming — for client or for staff

« Likely a one screen per page exhibit

« Does not show time/date

« Does not confirm recipient/sender information

< Can be altered

(Y
S, Saucy & Snow
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.|| AT&T Wi-Fi = 7 @ 63% @@ )

< (X

John Barlow
iMessage
Yesterday 11:33 AM

Wow! | am really looking
forward to your presentation
this year, they are always
amazing!

Thank you. That is kind of you!

Delivered

If it were up to me, the section
would have you present every
year.

ATTORNEYS AT LAW
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Instead ...

«Have your client download a program designed
to export text messages to their computer.

«+Make sure the text message exhibit has the
necessary foundational information to be
admitted 1nto evidence

(Y
S, Saucy & Snow
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Conversation between lauren’s iPhone (+15035516209) and John B@ﬁnaﬁat}aﬂzﬁ)

@QJEDEE 11-33 AD
John Barlow (5035803326)

Wowl | am really looking forward to your presentation this year, they are always amazing!

9/29/2022 11:33 AM
lauren’s iPhone (+15035516209)

Thank you. That is kind of youl

9/29/2022 11:34 AM
John Barlow (5035803326)

If it were up to me, the section would have you present every year.



Things to Know

« The software typically has a free trial period, and then
costs $30 - $40 if your client decides to keep it.

« The software saves the text messages locally on the
computer, so it 1s less likely to be accessed by savvy
opposing parties.

< You do not always need to have the phone to save the
data. The software can often access texts from phone
backups.

+YOU CAN SELECT THE TIMEPERIODS YOU
WANT AND EXCLUDE OTHERS

(Y
S, Saucy & Snow
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Use the Timeframes that are Helpful

With: (5412
4/6/2022 11: 0 4/6/2022 11:
PDF created with Decipher TextMessage {deciphertools.com)

4/6/2022 11:38 AM (Viewed 4/6/2022 11:39 AM)
Jordan (54-

I made some stupid terrible decisions and choices! | can never take those back. | was
selfish, manipulative, stubborn and a completabaidiot for never stepping up and treating you
and beau the way you deserved to be treat! up big timel I“ould go back in

Mess onedmhone (+1 (541)-

time to fix everything but | can. All | ask is for a chance to fix it with am so sorry for
what | did to the both of you and | will never forgive myself for it. | truly am sorry, and would
do absolutely anything to fix it.

1 total message and 0 total images.

VS.

Dont call himyour son, that is something you hawve to earnand you never did,

41612022 11:38 AM (Viewed 41642022 11:39 AM)

-

* made some stupid terrible decisions and choices! | can never take those back. | was
selfish, manipulative, stubborn and a completgleddiot for never ste pping up and treating you
and beau the way you deserved to be treat! | up big time! |ygiskh Lcould go back in
time to fix everything but | can. &ll | ask is for a chance to fix it vuit*“l arm so sorry for
what | did to the both of you and | will never forgive myself for it. | truly am sorry, and would
do absolutely anything to fix it,

ASrarmrme 44 aa mm®s



Don’t Forget to Annotate Texts Too

thinking | will soon. | am really sorry weve ended up here. | am sad we can't make this work.
Most of all | am sad for our daughters and | think we need to focus on what is best for themn
from here on out. They are my priority and | know they are yours.

Offering Husband 6130121, 11:13 AM
¢ : | B +1503
to spend time with Sinene 10 S

hild Would you like to spend time with the girls tonight? | can drop them at the house and you can
children 1o e b U g 9 _ 4
spend time with them this evening then | can come back later tonight

6130/21, 11:39 AM (Viewed 6/30/21, 11:43 AM)

S ;)
| don't think it would be a good idea, | packed up last night... bags of clothes my personal
belongings.
6130121, 11:40 AM (Viewed 6/30/21, 11:43 AM)
G ;o S

Husband won't

They will notice and freak out. spend time with

613021, 11:42 AM (Viewed 6/30/21, 11:43 AM) children because

S o they Spent the
Would love to see them but your still missing the point. So you stayed the night with / night at a house
Waccinated people. 9

with vaccinated
6130121, 11:43 AM
I S people

That's called the hornets nest in my opinion.

630121, 11:45 AM (Viewed 6/30/21, 11:49 AM)
S -

| could be wrong 100% but to me it's not worth the risk health wise and livelihood. Do you
even get where I'm coming from.



% 1Phone:

«»Decipher TextMessage
«http://deciphertools.com

«+PhoneView (this program does not require a backup
to 1Tunes).

«» Android:
+SMS Backup (requires a gmail account)
»1Mazing
«http://1mazing.com

(Y
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If Playing With or Marking Up Exhibits, Always

Bring Your 100% Admissible Copy as Backup

3 §
—
— = B Y
This is the actual, unaltered =:
bank statement
—{Note amount
| CHECKING SUMMARY | Chase Total Checking
- AMOUNT
Baginning Balance $5985.25 /
Deposits and Additions 41053253 ¥ Marked up
& i - Note Husband T
AT I AZIAY f &
M & Debit Card Withcrawals 341 [ ount altered the exhibit
Elecironic Withdrawals - 20536293 /

i statement to

Fees and Other Withdrawals - 200,135.00 remove $200.000

Ending Balance $10,626.38

| CHECKING SUMMARY! Chase Total Checking
' ' ounT Back up

Beginning Balance $5985.25

Deposits and Additions 410,532,53 €Xhlblt — clean
Checks Paid - 61.00

ATM & Dabit Card Withdrawals .332.47 COopy

Elecironic Withdrawals - 205,362 93

Fees and Other Withdrawals - 200,135.00

Ending Balance $10,626.38



Thank you!

«Additional examples are in your materials!

(Y
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CHAS E 0 February 09, 2011 through March 08, 2011
JPMorgan Chase Bank, N.A. _
P O Box 659754 Account Number:

San Antonio, TX 78265 -9754

CUSTOMER SERVICE INFORMATION

Web site: Chase.com
Helsslssalansllaalbenslebel bisallislislisdeballiaallinanllil Service Center: 1-888-262-4273
00011489 DRE 702 219 06811 - NNNNNNNNNNN 1 000000000 06 0000 Hearing Impaired: 1-800-242-7383
International Calls: 1-713-262-1679
This document was
provided to Wife in
discovery
Note amount
CHECK'NG SUMMARY Chase Total Checking
AMOUNT
Beginning Balance $5,985.25
Deposits and Additions 210,532.53 Note amount
Checks Paid -61.00
ATM & Debit Card Withdrawals -332.47
Electronic Withdrawals - 205,362.93
Fees and Other Withdrawals -135.00
Ending Balance $10,626.38
CHECKS PAID
CHECK NUMBER DATE AMOUNT
PAID
500 » 03/08 $11.00
1120 *A 02/14 50.00
Total Checks Paid $61.00

If you see a check description in the Transaction Detail section, it means your check has already been converted for
electronic payment. Because of this, we're not able to return the check to you or show you an image on Chase.com.

* All of your recent checks may not be on this statement, either because they haven't cleared yet or they were listed on
one of your previous statements.

A An image of this check may be available for you to view on Chase.com.

Page 1 of 5 Darling and Darling Exhibit 1
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This document was provided to Wife in discovery

paul
Callout
Note amount

paul
Callout
Note amount


Note the lack of

LA

CHASE 0 transactions on
February 0. 201 Februrary 22
Account Number:
TRANSACTION DETAIL
DATE DESCRIPTION AMOUNT BALANCE
Beginning Balance $5,985.25
02/09 OR Child Support Cs Payment PPD ID: 9300013727 j 327.69 6,312.94
02/09 Ods Companies Health ins PPD ID: 6330438772 / - 236.00 6,076.94
02/10 JPMorgan Chase Loan Pymt PPD ID: 9008102401 / - 549.19 5,627.75
02/11 Card Purchase W/Cash 02/11 Winco Foods Tigard OR Card 1017 / - 195.80 5,331.85
Purchase $165.80 Cash Back $30.00
02/14 Deposit 849347332 / 820.00 6,151.85
02/14 Check #1120 / - 50.00 6,101.85
02/16 Fed Wire Credit Via: Wells Fargo Bank/121000248 B/O: Fidelity National 196,431.08 202,532.93
Title Wocdland CA 95695-2977 Ref: Chase Nyc/Ctr/Bnf=Brent W Lam O
Zorayda V Lam Newberg, OR 971326685/Ac-000000009503
Rfb=000362002 Obi=Brent Lam Acct# 0950336224 Snt Bimad:
02161187031R013939 Trn: 237610804 7Ff .
02/16 02/16 Online Transfer To Mma Xxxxxx2824 Transaction#: 200548259fl - 196,431.08 6,101.85
02/16 Incoming Domestic Wire Fee - 15.00 6,086.85
— 0218 \andaclowuen @ Daveall________ DOND 1IN 0N00SA4887 a.a73.a0 908088
02122 Deposit 849347138 2,209.14 12,168.79
02/22 02/21 Online Transfer To Sav Xxxxxx0163 Transaction#: 2008014288 - 84.00 12,084.79
02/23 02/23 Withdrawal - 120.00 11,864.79
T 02123 Capital One _ Crcardpmt PPD ID: 9541719018 -1,036.22 10,928.57
02/25 OR Child Support Cs Payment PPD ID: 9300013727 327.69 11,256.26
02/25 P.G.E. Webpay Elec-2020-Faakz Web ID: 2930256820 - 233.65 11,022.61
02/28 Deposit 814663655 120.00 11,142.61
03/01 Deposit 771002792 750.00 11,892.61
03/01 Bank of America Trial Dep PPD ID: 9128866005 0.08 11,892.69
03/01 Bank of America Trial Dep PPD ID: 9128866005 0.03 11,892.72
03/01 Bank of America Trial Dep PPD ID: 9128866005 -0.11 11,892.61
03/02 Card Purchase W/Cash 03/02 Winco Focds Tigard OR Card 1017 - 55.38 11,837.23
Purchase $25.38 Cash Back $30.00
03/02 WfHome Mtg  Auto Pay PPD ID: W952318940 - 1,254.88 10,582.35
03/03 Deposit 808566266 500.00 11,082.35
03/04 Vander Houwen & Payroll PPD ID: 8000691557 3,284.02 14,366.37
03/04 Oregon Comm CU A2A . Tranfr PPD ID: 8000008033 1,890.00 16,256.37
03/04 Bank of America Mortgage 229476207  Web ID: 8055205100 - 5,537.80 10,718.57
03/07 Card Purchase With Pin 03/06 Winco Foods Mcminnville OR Card 1017 -70.20 10,648.37
03/08 Cgrg, Purchase 03/07 Walgreens #6664 Qps Newberg OR Card -10.99 10,637.38
101
03/08 Check # 500 - 11.00 10,626.38
Ending Balance $10,626.38
Page 2 of 5 Darling and Darling Exhibit 1
Page 30l 4
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CHASE ©)

JPMorgan Chase Bank, N.A.
P O Box 659754
San Antonio, TX 78265 -9754

February 09, 2011 through March 08, 2011

CUSTOMER SERVICE INFORMATION

Web site: Chase.com
[ P S L L A R T L P A A L A Service Center: 1-888-262-4273
00011489 DRE 702219 06811 - NNNNNNNNNNN 1 000000000 06 0000 Hearing Impaired: 1-800-242-7383
International Calls: 1-713-262-1679

NEWBERG OR 97132-6685

CHECKING SUMMARY

This is the actual,
unaltered bank
statement

Note amount

Chase Total Checking

Beginning Balance

Deposits and Additions
Checks Paid

ATM & Debit Card Withdrawals
Electronic Withdrawals

AMOUNT
$5,985.25
410,532.53
- 61.00
- Note Husband
' amount altered the
- 205,362.93
statement to

Fees and Other Withdrawals - 200,135.00
; remove $200,000

Ending Balance $10,626.38

CHECKS PAID
CHECK NUMBER DATE AMOUNT

PAID

500 03/08 $11.00

1120 * 02/14 50.00
Total Checks Paid $61.00

If you see a check description in the Transaction Detail section, it means your check has already been converted for
electronic payment. Because of this, we're not able to return the check to you or show you an image on Chase.com.

* All of your recent checks may not be on this statement, either because they haven't cleared yet or they were listed on

one of your previous statements.

A An image of this check may be available for you to view on Chase.com.

Page 3 of 5
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Note amount
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Note Husband amount altered the statement to remove $200,000


CHASE ©

TRANSACTION DETAIL

Note transactions
on February 22

February 09, 2011 {

hrouih Marchﬁ

DATE DESCRIPTION AMOUNT BALANCE
Beginning Balance $5,985.25

02/09 OR Child Support Cs Payment PPD ID: 9300013727 / 327.69 6,312.94
02/09 Ods Companies Health Ins PPD ID: 6930438772 | - 236.00 6,076.94
02/10 JPMorgan Chase Loan Pymt PPD ID: 9008102401 / -549.19 5,5627.75
02/11 Card Purchase W/Cash 02/11 Winco Foods Tigard OR Card 7’017 -195.90 5,331.85

Purchase $165.90 Cash Back $30.00
02/14 Deposit 849347332 / 820.00 6,151.85
02/14  Check #1120 / - 50.00 6,101.85
02/16 Fed Wire Credit Via: Wells Fargo Bank/121000248 B/O: Fidelity National 196,431.08 202,532.93

Title Woodland CA 95695-2977 Ref: Chase Nyc/Ctr/Bnf=Brent W Lam OR

Zorayda V Lam Newberg, OR 971326685/Ac-00000000950

Rfb=000362002 Obi=Brent Lam Acct# 0950336224 Snt Binjad:

021611B7031R013939 Trn: 237610904 7Ff
02/16 02/16 Online Transfer To Mma Xxxxxx2824 Transaction#] 2005482591 - 196,431.08 6,101.85
02/16 Incoming Domestic Wire Fee / - 15.00 6,086.85
02/18 3,872.80 9,959.65

Vander Houwen & Payroll PPD ID: 9000691#57
x ]

4N

o0

D=0 Gt Dot e

/
Online Transfer From Mma Xxxxxx2824 Transaction#: 2007975880

§
(=
=}
S
=}
e
o
8
[}
@©
<
ot
=}
-

02/22 200,000.00 212,168.79
02/22 02/21 Online Transfer To Sav Xxxxxx0163 Transactiod}: 2008014288 - 84.00 212,084.79
02/22 02/22 Phone Funds Transfer Withdrawal ; - 200,000.00 12,084.79
i - 12000 11964 79

02/23 Capital One  Crcardpmt PPD ID: 9541719018 -1,036.22 10,928.57
02/25 OR Child Support Cs Payment PPD ID: 9300013727 327.69 11,256.26
02/25 P.G.E. Webpay Elec-2020-Faakz Web ID: 2930256820 -233.65 11,022.61
02/28 Deposit 814663655 120.00 11,142.61
03/01 Deposit 771002792 750.00 11,892.61
03/01 Bank of America Trial Dep PPD ID: 9128866005 0.08 11,892.69
03/01 Bank of America Trial Dep PPD ID: 9128866005 0.03 11,892.72
03/01 Bank of America Trial Dep PPD ID: 9128866005 -0.11 11,892.61
03/02 Card Purchase W/Cash 03/02 Winco Foods Tigard OR Card 1017 - 55.38 11,837.23

Purchase $25.38 Cash Back $30.00
03/02 Wf Home Mtg  Auto Pay PPD ID: W952318940 - 1,254.88 10,582.35
03/03 Deposit 808566266 500.00 11,082.35
03/04 Vander Houwen & Payroll PPD ID: 9000691557 3,284.02 14,366.37
03/04 Oregon Comm CU A2A.Tranfr PPD ID: 9000008033 1,890.00 16,256.37
03/04 Bank of America Mortgage 229476207 Web ID: 8055205100 - 5,537.80 10,718.57
03/07 Card Purchase With Pin 03/06 Winco Foods Mcminnville OR Card 1017 -70.20 10,648.37
03/08 Card Purchase 03/07 Walgreens #6664 Qps Newberg OR Card -10.99 10,637.38
1017
03/08 Check # 500 -11.00 10,626.38
Ending Balance $10,626.38
Page 4 of 5 Darling and Darling Exhibit 1
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CHASE ©

February 17, 2011 through March 16, 2011

CHASE BETTER BANKING CHECKING

I
I
CHECKING SUMMARY

Account Number: _

Beginning Balance

AMOUNT
$200.00

10059050202000000062

Ending Balance

Good News. Your monthly service fee was waived because you kept at least

$200.00

$1,500 in your Chase Better Banking

Checking account or a combined average balance of $5,000 in qualifying checking, savings, credit, securities and

mortgage loan accounts.

This message confirms that you have overdraft protection on your checking account.

CHASE PLUS SAVINGS .
I Account Num:{i] O
I
SAVINGS SUMMARY
AMOUNT
Beginning Balance $247,490.02
Deposits and Additions 5,022.65
Electronic Withdrawals - 200,000.00
Ending Balance $52,512.67
Annual Percentage Yield Earned This Period 0.35%
Interest Earned This Period $22.65
Interest Paid Year-to-Date $55.20

Interest paid in 2010 for account 000005746252824 was $191.46.

You could earn an even higher interest rate on your Chase Plus Savings acc

ount if you link it to a qualifying checkjfg

account. Visit any of our branches for details or call us at the telephone number on your statement.

TRANSACTION DETAIL

DATE DESCRIPTION AMOUAT BALANCE
Beginning Balance $247,490.02
02/22 02/21 Online Transfer To Chk Xxxxx6224 Transaction#: 2007975880 - 200,000.00 47.,490.02
03/10 Online Transfer From Chk Xxxxx6224 Transaction#: 2020702856 5,000.00 52,490.02
03/16 Interest Payment 22.65 52,5612.67
Ending Balance $52,512.67

Page 5 of 5 Darling and Darling Exhibit 1
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1 IN THE CIRCUIT COURT OF THE STATE OF OREGON
2 FOR THE COUNTY OF BENTON
3
4 | ITn the Matter of the Marriage of)
)
S/ B B fctitioner, )
)
6 and ) Case No. Ol
)
77 B Rcspondent. )
8
9
10 DEPOSITION OF S N I
11
12 BE IT REMEMBERED that the deposition of N
13/ B ':2s taken on Thursday, December 15th,
14 | 2011 before Kelly D. Antrim, Shorthand Court
15 | Reporter and Notary Public for the State of Oregon
16 | beginning at the hour of 8:32 a.m. at the offices of
17 | S NN BN N BN P C B
18 | NN N I O:rcoon.
19
20
21
22
23
24
25
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1 (Exhibit Nos. 101-130 were
2 marked for identification.)
3
4 I BN
5
6 Having been first duly sworn to tell the truth,
7 the whole truth, and nothing but the truth, was
8 | deposed and said as follows:
9
10 EXAMINATION
11 | BY MR. SAUCY:
12 0 Mr. Braun?
13 A Yes?
14 Q You've just sworn to tell the truth. Do
15 | you understand that?
16 A Yes.
17 0 Are you a liar?
18 A No.
19 Q Have you lied during this proceeding?
20 A I'm —— what was the question?
21 Q Have you lied during this proceeding?
22 A Today?
23 Q At any time.
24 A Ah, yes.
25 Q What have you lied about?
COWGILL COURT REPORTING - ALBANY, OREGON (541) 967-6877
Page 2 of 11 Darling and Darling Exhibit 117
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EUGENE JOHN BRAUN

1 ® I lied about not having the Quicken and
2 | QuickBooks.
3 0 Why did you do that?
4 A Because the records were inaccurate and I
5 | thought they would just add confusion. And, um,
6 | also I wasn't able to copy them. 1I'd tried during
7 the divorce, um, case and the disks that I made for
8 some reason they weren't, um, able to be opened or
9 | whatever. I don't know.
10 Q You know that I asked for backup disks for
11 | both Quicken and QuickBooks. Is that correct?
12 ® Yes.
13 o) Take a look atl Exhibit 103 Lf you would in
14 | your book. In response to my August 8, 2001 request
15 | that you provide me a register generated by Quicken
16 | or any similar program you replied as you did on
17 | number 7 in Exhibit 103, correct?
18 A Yes.
19 Q Would you read that for me please?
20 A "I do not have access to canceled checks.
21 | No software records exist." (As read.)
22 Q That in fact software records exist.
23 ® Yes.
24 0 Take a look at |Exhibit @04.] This is your
25 response to me dated September the 30th, 2011; is it
COWGILL COURT REPORTING - ALBANY, OREGON (541) 967-6877
Page 3 of 11 Darling and Darling Exhibit 117

Polk County case no. 22DR12365
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EUGENE JOHN BRAUN

1 | not?

2 A Yes.

3 Q And would you read what you wrote in

4 | response to number 11 about software.

5 A "I have not used any software for N

6 |l for several years and have no past records."

7 Q In fact, not only do you have records for

S B (cy are up to date, aren't they.

9 A WEE .

10 Q So not only did you lie when you said that

11 | you didn't have records, ah, but you lied when you

12 | said you haven't used it.

13 A HEER

14 0 So how did you feel when we're standing in

15 | front of Judge Williams and I'm asking to go out to

16 | your place to see if you really have those records

17 | on your computer?

18 A Well, I guess I felt, ah, ashamed that,

19 | um, I had lied.

20 Q Why didn't you say something then?

21 A I don't know.

22 Q You knew you were going to be found out,

23 | right?

24 A D & e O CEEED @ EEHER

25 0 In fact, those records for IIIIIIE HEE
COWGILL COURT REPORTING - ALBANY, OREGON (541) 967-6877

Page 4 of 11 Darling and Darling Exhibit 117
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EUGENE JOHN BRAUN

1 | are up to date, aren't they.
2 A Well they're up to date in the sense that
3 | there are records in there that are correct, but
4 | there's also records that aren't.
5 Q Okay. I was very impressed by both your
6 | Quicken and QuickBook records. Because you really
7 | break down the detail in a significant way, don't
8 | you.
9 A I —— I don't know. I don't have
10 | experience in that. I just do it the way I think it
11 | should be done.
12 Q Well you set up categories for different
13 types of expenses.
14 A No, those weren't set up by me. Those
15 | were set up by an accountant years ago.
16 Q Okay. So an accountant set you up on your
17 | records with various categories for expenses.
18 ® Mm-hmm.
19 Q You have to answer out loud.
20 ® Yes.
21 Q And you've used that since then; have you
22 | not?
23 ® Yes.
24 Q And in fact, when you have credit card
25 | payments, your credit card, your Quicken credit card
COWGILL COURT REPORTING - ALBANY, OREGON (541) 967-6877
Page 5 of 11 Darling and Darling Exhibit 117

Polk County case no. 22DR12365
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EUGENE JOHN BRAUN

22
1 | do —— make this kind of a chart from your program?
2 A No.
3 Q What bank account does your Quicken
4 | program reflect activity in?
5 A I don't understand the question.
6 0 Well this is a check, essentially a
7 | checkbook register for -- is it for all of your
8 | accounts? Or is it just for one bank account?
9 A Quicken in general? Or --
10 Q Yes.
11 A Well it, yeah, it has all my accounts in
12 | @t
13 Q So your —-- the entries that you put into
14 | the Quicken program reflect all of your bank
15 | accounts then.
16 A Yes.
17 Q Okay. One of the categories you have
18 | are —- it says "FROM Checking Ojjjill-" I assume
19 | that's 0SU Federal Credit Union.
20 A Mm-hmm .
21 0 What account is that checking account at
22 | OSU DN N W
23 A I don't —— I'm not sure I know, um, what
24 | this represents. Um, you know, my |l I
25 | has a savings account, a checking account. I mean,
COWGILL COURT REPORTING - ALBANY, OREGON (541) 967-6877
Page 6 of 11 Darling and Darling Exhibit 117

Polk County case no. 22DR12365
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} Tracy Horn

Paui Saucy
475 Cottage Street NE, Suite 120

Satem,

Re:

OR 97301

Petitioner’s Respanse te Respondent’s Request for Production

Petitioner responds to Respondent’s Request For Production as follows:

8

2

U

10.

RN

Page 1 of 2

Page 7 of 11

Tax Retumns. Included are all tax returns for 2008, 2009, and 2010. Personal and
Jackson Creek Farms,

Income Records, Income tax returmns for 2010 were filed and are included with
#1.

Year-to-Date Income Records. Income records for 2011 are included.
Financial Statements. No such documents exist.

Insurance Policies, Insurance policy through the City of Corvallis, however a
copy has not been provided to me.

Securities. Fidelity account documents are included.

Bank and Credit Union Accounts. Included are ail account statements for 2010
and 201 | te date. (Do not have aceess to canceled checks. No software records
exist.

Reimbursements. No documents exist.

Pension Benefits and Profit Sharing. PERS estimate of henefits included. TIAA-
CREF statements included. Nationwide 437{b) statements included.

IRA. Dreyfus statements included. See #6, Fidelity statements for IRAL

Finns and Financial Interests. Bank and credit card statements are included For

Fackson Creek Farms. See #1 for income tax returns tor Jackson Creek Farms.

Deposition

—— Exhibit 103

Darling and Darling Exhibit 117
Polk County case no. 22DR12365
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Page 8 of 11

I2.

3.

Page 2 of 2

Trusts and Estates. T own my home at 48380 NW Crescent Valley Drive,
Corvallis, Oregon.

Uniform Support Declaration. A draft of this document is included.

. Employment Records, [ was employed by the City of Corvallis from November,

1989 till my retirement on June 30, 2011. Employment documents covering that
period are not in my possession,

Dated this 9" day of September, 2011.

CERTIFICATE OF SERVICE

I certify that [ served the foregoing Pefitioner’s Response To Respondent’s
Request For Production upon Attorney for Respondent, by placing a true, full and
exact copy thereof, duly certified to be such by me, in a sealed envelope, postage
prepaid, and depositing the same in the United States post office at Corvallis,
Cregon, on September 9, 201 1, addressed to:

Paul Saucy
475 Cottage Street NE, Suite 120
Salem, OR 97301

Dieposition

—— Exhibit 103

Darling and Darling
Polk County case no. 22DR12365

Exhibit 117
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September 30, 201} of it

Husband sent this
letter to the court,
sending me a copy

Paul Baucy
475 Cottage Street NE, Suite 120
Salem, OR 97301

re: [

Mir. Saucy:

Regarding your letter of September 20, 201 1.

3. Year-to-date income records. Self-employment income was electronically
transferred from the [ 2ccount 3t OSU Federal Credit Union into my
sccount at OSU Federal Credit Union. The only records that exist are included in
the monthly stasements which have been provided o you.

4. Financial statements. [ applied for the boat loan and the home equity line of

credit on behalf of my son. He makes all the payments for both loans, Ido not

have documentation of the loans. [ will contact my son and the OSUFCU to uy to
obiain the requested documentation,

Insurance policies. The only life insurance policy [ have is through the City of

Corvallis. [ do not have a copy of the policy but [ will contact the City to try to

obtain one.

6. Securitics. | hold $12,060 worth of I-Bonds.

7. Bank and credit union accounts. Ido not have copies of account statements old
thasz already prowcfed but [ wﬂl fry to obtain them fhmugh the OSUFCU

8. Reimbursements. My son is making all the payments on the bout van and the
home equity line of credit. The payments are reflected on the monthly account /

staternents prov ldt:d { have no other records

E,u

Y
several y i 5t records, ! collect paymenﬁs from my boarders
meonthly and then deposit them into the JJJJjo JJccout at OSUFCU. Tuse
my bank and credit card siatements to keep track of income and expenses. Tdon't
use receipis,
12, Trusts and estates. [ have no interest in any property in Eugene.
13 {Uniform support declaration. | used my bank and credit card mumhjy stat&:men%
tor prepare the uniform suppert declaration. (T have no other doc ation.

Regarding the family photopraphs, | never would have said that | had ne interest in
the family photographs. [ specifically remember Louise agreeing to make copies of
the photographs rather than going through the box, photograph by photograph. To

Fageliors ] Deposition
| Exhibit 104
Page 9 of 11 Darling and Darling Exhibit 117

Polk County case no. 22DR12365
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resobve this issue, I propose that Lowise bring the box of photogruphs with her when
she comes 1o trial and we can divide the photographs at that time.

Regunding the art prints, Louise sctually gave those prints to me. | only offered them
i exchange for the family photographs to show good will. Since she has chosen to
try to withhold my legal right to the family photographs, [ withdraw my offer to give
the prints back to her.

Petitioner

Deposition

e — Exhibit 104

Page 10 of 11 Darling and Darling Exhibit 117
Polk County case no. 22DR12365
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1 STATE OF OREGON )
)

2 COUNTY OF LINN )

3

4 I, KELLY D. ANTRIM, Shorthand Court Reporter

5 | and Notary Public for Oregon, do hereby certify that
6 B B -rcsonally appeared before me at

7 | the time and place set forth in the caption hereof;

8 | that at said time and place I reported in stenotype

9 | all testimony adduced and other oral proceedings had
10 | in the foregoing matter;
11 That thereafter my notes were reduced to
12 | typewriting; and that the foregoing transcript,
13 | pages 1 through 142 inclusive, contains a full, true
14 | and correct record of all such testimony adduced and
15 | oral proceedings had, and the whole thereof; and
16 | signature was thereto not requested;
17 That I am not counsel to nor related to any of
18 | the parties involved herein; nor am I otherwise
19 | interested in the outcome of these proceedings.
20 WITNESS my hand at Albany, Linn County, Oregon
21 | this 16th day of January, 2012.
22
23 Kelly D. Antrim, Shorthand Court Reporter

Notary Public-Oregon
24 Commission No. 427532
My Commission Expires May 3, 2012
25
COWGILL COURT REPORTING - ALBANY, OREGON (541) 967-6877

Page 11 of 11 Darling and Darling Exhibit 117
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PAUL SAuUCY \ S aucy & SnOW 1665 LIBERTY STREET SE

LAUREN SAUCY SALEM, OREGON 97302
SHANNON SNOW ATTORNEYS AT LAW T 503-362-9330
WWW.YOURATTY.COM

September 29, 2022

VIA EMAIL ONLY
Mother Darling
Dear Ms. Darling:

The contents of text messages may be an issue in your case. If that is true, it is important that you
make sure they are not lost or accidentally deleted. In fact, it is important to do more than just save
the texts; they need to be saved in a format that makes them a good trial exhibit. Experience has
shown me that the judge will not be interested in looking through your phone in the courtroom.
Instead, your evidence will be much more effective if we can present a clear, accurate, and verifiable
timeline for the exchange of texts. I have had many clients in similar situations and have found that
the best way to present this evidence is to download either a computer program or mobile app that
does the work for you.

I understand that you can take (and probably have) screenshots of portions of text exchanges.
Screenshots can be problematic because they might not reflect the date (instead referencing “today’),
and we cannot truly verify the contact name you assigned to the phone number. That information can
be changed even after a message is received.

There are programs on the market that quickly and effectively download all texts to and from a
specific party within a selected date range. You can then export them to your computer in a .PDF or
other usable format. [ have no particular preference as to which program you should choose, but you
need to ensure that it clearly identifies the contact phone number (not just contact information you
assigned), date, and time of the text exchange.

Many of the available programs cost $30 to $40. They often have a free trial period so you can test
the program and decide whether or not you want to keep it for future use.

If you would like suggestions, I have effectively used the following programs with success:

For iPhone: DecipherTextMessage, which you can find at
https://deciphertools.com/decipher-textmessage.html

For iPhone: PhoneView, which you can find at http.//www.ecamm.com/mac/phoneview/

For Android: SMS Backup+ (a free app available through the Google Play Store).


http://www.ecamm.com/mac/phoneview/

Mother Darling
September 29, 2022
Page 2

The programs require the phone to be backed up on a computer. For that reason, it is important that
you use your own personal computer or another secure device to download the texts because you will
be downloading a great deal of additional information at the same time. Remember to back up your
computer so the texts will not be lost if your computer crashes.

I'look forward to receiving a copy of any text exchanges that you think might be helpful to your case.
Emailing them to me in a .PDF format or providing them on a disk or flashdrive is the most efficient

way of providing them to me.

As always, please let me know if you have any questions about this issue or how I am proceeding
on your behalf.

Very truly yours,

Lauren Saucy



Resist and Refuse: The
Voice of the Child and
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Resist and Refuse:

The Voice of the Child and the Role of the Court

Sara Rich, LCSW. Oregon State Bar Family Law Conference Fall 2022



Overview
All in 50 minutes........

The Children
The Dynamic
The Court

The Orders
The Work

The Outcomes
Questions?



The Children

k7




Voices not Choices
Cultural Norms
Resiliency
Capacity

Age

Traumas

Support



The Dynamics

e Resist and Refuse vs. Parental
Alienation

* High Conflict Impact on Children

 Adverse Childhood Experience
Study

e The Polarized Child

* | oyalty Binds



CHILDREN Swim

IN THEIR PARENTS'
UNCONSClou S

LIKE FISH Swim ,
IN THE SER {m’/
IT (& GDoD TO

MAL E QURE

THAT THE WATEC

STAYs CLEAR.

5ABOR MATE (SCATTERED MINDS)







The Court

Supporting the Family

 [rauma Lens

* [herapeutic Intervention

e Court Supervision

e Sanctions when Appropriate

* Children Testimony

 SFLAC Work PIOS




Resist/Refuse in Family Law Cases

A Guide for Oregon udges

INTRODUCTION

The family system approach to addressing resist/refuse dynamics has been gaining in
popularity to replace more fault-based analysis that have been ineffective in restoring
parent/child relationships. Underlying this approach is the assumption that family reu-
nification is the near-term goal, and that the genesis of the resist/refuse dynamic is bi-
lateral parental behavior. This analytical approach may be inadequate in those cases
in which there is an established history of issues implicating child and parent safety
that underlie resist/refuse dynamics, such as mental health issues, substance abuse,
child abuse and neglect and domestic violence. In those situations, great care must
be taken and expert input on safety should be considered.

This handout includes a glossary of common terms used in cases involving the resist/
refuse dynamic as well as information about common dynamics, interventions and
treatments, and suggestions for judicial case management in such cases.

CAUTION: In families impacted by a history of child abuse or domestic
violence, a primary consideration must be child and parent safety. In

these cases, great care must be taken when considering reunification or
family therapy. Well-informed, expert input is often needed.

GLOSSARY OF TERMS

COMMON FAMILY DYNAMICS
INTERVENTION AND TREATMENT
JUDICAL CASE MANAGEMENT
RESOURCES

Parental Involvement and Outreach Subcommittee of the State Family Law Advisory Committee, April 2022




The Orders

* Hold the whole family accountable

*Time lines

* Sanctions for non compliance if Therapeuitic
Interventionist reports the need



The Work

Or The Process

Intakes and Screening
Scope of Work
Coordination

Court Check Ins

Step Up

Step Back

Time

11



Outcomes

Optimistic vs. Realistic

* Reunification/Reintergration

 Parenting Time Phobia

e Limited Contact , . .
e No Contact . '
* Extended Therapy ‘ . ,

e Breaks

e Barriers

12



Questions?

13



Sources:

* Don’t Alienate The Kids, Bill Eddy
* Overcoming the Co-Parenting Trap, John Moran, Tyler Sullivan & Matthew Sullivan
* Overcoming Parent-Child Contact Problems, Abigail M. Judge & Robin Deutsch

* Evidence- Informed Interventions For Court-Involved Families, Lyn R. Greenberg, Barbara J. Fidler
& Michael A. Saini

* Mending Fences: A Collaborative, Cognitive-Behaviorsal Reunification Protocol, Benjamin D.
Garner PhD

* When a Child Rejects a Parent: Working With the Intractable Resist/Refuse Dynamic
, AFCC Family Court Review

* AFCC Webinars:
*;I'r/auma Informed Interventions in Parent-Child Contact Cases, Deutsch, Drozd & Ajoku
6/4/2020

14


https://onlinelibrary.wiley.com/action/doSearch?ContribAuthorRaw=Walters%2C+Marjorie+Gans
https://onlinelibrary.wiley.com/action/doSearch?ContribAuthorRaw=Friedlander%2C+Steven

Special Immigrant
Juvenile ($19S)
Visas and Vulnerable

Youth Guardianships
(VY§) Overview



MariRuth Petzing

Oregon Law Center
mpetzing@oregonlawcenter.org




* Special Immigrant Juvenile Status (SI)S)

* Who Are Vulnerable Youth?

AGENDA * SB 572:Vulnerable Youth Guardianship Law
* How to File aVYG Case

* Examples

* Help and Support

Photo by Amir.Hosseini on Unsplash




SPECIAL
IMMIGRANT

JUVENILE
STATUS

SIJS was created through the Immigration Act of 1990
and subsequently amended by the William Wilberforce
Trafficking Victims Protection Reauthorization Act of
2008 (TVPRA).

Designed to allow undocumented children who have
been abused, abandoned or neglected by one or both
parents to remain lawfully in the U.S. when it is not in
the best interest of the child to return to his/her/their
home country

Unique process that requires both state court action
and federal agency adjudication.



ROLE OF THE STATE COURT
ORDER/JUDGMENT

An order from a state court empowered to make determinations about the care and custody of juveniles is a required element for SIJS eligibility.
The order should show that some form of custody over the youth has been given to someone, such as through a guardianship.

The order should be signed by a judge, filed with the court, and currently in effect.

The order should make the following findings/conclusions:

°  Youth is under 21| years and remains unmarried;

*  Reunification with one or both of the youth’s parents is not viable due to abuse, neglect, abandonment, or a similar basis found under state law;
and

* Itis not in the best interest of the youth to be returned to their previous country.
The order should include findings of fact to support these conclusions.

The order does NOT confer immigration benefits in itself.




VULNERABLE

YOUTH ARE:

Unaccompanied minors who came to
the U.S. before age |8 without an
adult and were released to a sponsor

Asylum seekers who came to the US
either aged 18-21 or as minors
accompanied by a parent or guardian

DREAMers who came to the US as
young children with a parent or
guardian who abused, abandoned, or
neglected them




Immigrant youth who
have experienced
abuse, abandonment,
or neglect are an
especially
vulnerable

population.

“The migration experience then means the
loss of the familiar: home, language,
belongings, cultural milieu, social networks and
social status — without the support of an
intact family to buffer against these losses”

Derluyn & Broekaert, 2008
https://www.apa.org/pi/families/resources/newsletter/20 | 6/06/immigrant-minors



https://unsplash.com/@barbarazandoval?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText
https://unsplash.com/s/photos/migrant?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText

“Pre-migration exposure to violence is consistently linked to
worse mental health outcomes in the new country, whereas
the ability to integrate into the new society while
maintaining connections to the home culture is thought to
be protective.”

- Dorothy L. McLeod 2017

https://ecommons.luc.edu/cgi/viewcontent.cgi?arti
cle=1011&context=chrc



SB 572

81st OREGON LEGISIATIVE ASSEMELY--2021 Regular Session

Enrolled
Aligns Oregon law with federal
Senate Bill 572 |av\§ 2

s d by Senator WAGNER, Representative ALONSO LEON; Representatives DEXTER, .
P"HUDSON. MEEK, RUIZ, WILDE (Prosession filed.) presenIes 8 USC § I101(b)(1) defines

child as “an unmarried
person under twenty-

(0] 512124 1 £ SN
one years of age”
AN ACT
Allows state court jurisdiction
(L3 b3
Relating to vulnerable youth; amending ORS 125.005, 125.025, 125.055, 125.0680, 125.065, 125.080, to eXtend to VUInerabIe YOUth
125.085, 125.090, 125.150, 125.300, 125.305, 125.320, 125.325 and 125.730; and prescribing an ef- up to age 21

fective date.

Effective date 09/25/202 |



ORS 125.005(12) “Vulnerable Youth” means a
person who:

Is at least |8 years of age but has not attained 21| years of age;
s eligible for classification under 8 U.S.C. 1101(a)(27)(]); and

Cannot be reunified with one or more of the person’s parents
due to abuse, neglect or abandonment, that occurred when the
person was a minor.




THEVYG SERVES TWO PURPOSES

PROTECT AND PROVIDE
STABILITY AND SUPPORT

Traumatic immigration experience

Delayed education attainment and potential
development delays

Aspires to provide the youth with a stable
home with a dependable adult to support
them in their transition to a new country
and towards their own independence

PROSPECTIVE PROTECTION SO
YOUTH MAY REMAIN IN THE US

Vulnerable youth are undocumented and at
risk of deportation

AVYG order with the appropriate findings
of fact may make a youth eligible to apply
for Special Immigrant Juvenile Status (SIJS)




PRESERVING VULNERABLE YOUTH’S INDEPENDENCE WHILE PROVIDING PROTECTION

Statute’s safeguards that ensure maximum
independence to the protected person:

protected person. A guardianship for an adult person must be designed to encourage the develop-
ment of maximum self-reliance and independence of the protected person and may be ordered only
to the extent necessitated by the person’s actual mental and physical limitations.

(b) A guardian may be appointed for an adult person if there is clear and convincing ev-
idence that the person is a vulnerable youth. A guardianship for a vulnerable youth must be
designed to encourage the development of maximum self-reliance and independence of the
vulnerable youth and may be ordered only to the extent that the vulnerable youth consents

Enrolled Senate Bill 572 (SB 572-INTRO) Page 10

ORS 125.300(1)(b)




PRESERVING VULNERABLE YOUTH’S INDEPENDENCE WHILE PROVIDING PROTECTION

The Vulnerable Youth Guardianship requires the young
person’s consent. ORS 125.055(3)(c)(B).

The protected youth can move the court to end the
guardianship at any time. ORS [25.090(2)(f).




CASE
STEPS

Initial Filing (ORS 125.055):
* Petition
* Prospective guardian's declaration
* Vulnerable Youth's declaration
Notice (ORS 125.060 - 125.070):
* Notice of Petition
* Certification of Service of Notice
Order (ORS 125.030):
* Proposed Limited Judgment Appointing Guardian
e Supporting Legal Memoranda
Notice of Appointment (ORS [25.082):
* Notice given to any protected person over |6
* Consulate too!

* File proof of service within 30 days of appointment



—
* Placed into custody (guardianship)

* Under 21 and Unmarried

* Reunification with one or both parents is
unviable due to abuse, abandonment,
neglect, or similar basis under Oregon law

SPECIFIC FINDINGS OF * Not in respondent’s best interest to return
FACT IN JUDGMENT to home country

Required Factual Basis

* Specific facts of abuse, neglect, or abandonment
* Facts relied upon to determine best interests
« BE SPECIFIC!!




BALANCE
CONFIDENTIALITY WITH
SIJS REQUIREMENTS

Generally, dates of birth are not
included in public documents.

However, the Vulnerable Youth
Guardianship order MUST include a
finding of the youth's age and SHOULD
include a date certain for the
expiration of the guardianship,
typically the youth's 21st birthday.




A QUICK WORD ABOUT

SERVICE




Miguel is 19 years old. He is from Honduras and came to
the US as an unaccompanied minor at age |6 to be reunited
with his father who immigrated when Miguel was five. He
had lived in Honduras with his mother who would hit him
with various objects and deprive him of food to discipline
him.At age |5, Miguel started to be targeted by gang
members in his neighborhood because he refused to join
the gang. Miguel stopped going to school to avoid gang
members who then came to his home. His mother said that
he was attracting a bad element and putting her and his
siblings at risk and kicked him out of the house.

Miguel traveled to the US and was detained by immigration
authorities for two months. After he was released to his
father, he started attending high school and is now a junior.




Angeline is 20 years old and originally from Haiti. Angeline’s
father began raping her when she was |3.At age 14 she
became pregnant and gave birth to her daughter who is now
five.When Angeline’s mother learned of the abuse, she
separated from Angeline’s father and became a single parent
of five children, plus Angeline’s daughter. Angeline’s mother
struggled to provide for her family, and the family often went
hungry. Then their home was badly damaged in a hurricane.
Now living in a shelter made of tarps and pieces of metal
and without sufficient food, Angeline came to the US to try
to find work and help support her family.

She is living with her aunt who is helping her learn how to
navigate life in the US and translating for Angeline. Angeline
is working as a housecleaner and is involved in her aunt'’s
church where she attends a women's group.



Armando is |8 years old and from Mexico.VWhen Armando was 6,
his family came to the United States illegally. Armando’s family is
very religious.VWWhen Armando was | 3, his mother found him kissing
another boy. Over the next several years, his parents severely
restricted his social life and would not let him see friends. They
arranged for prayer therapy through their church to stop Armando
from being gay.When he was again caught at age |7 with a boy from
his high school, his father beat him. His parents stated that they
were going to send Armando to live with a relative in Mexico.
Armando left home and stopped attending school at 17. He started
couchsurfing with friends and people he met on dating apps.

He is now living with a “tio”” he met online and working in the
kitchen at a restaurant. He was arrested for a DUIl and minor in
possession of marijuana.

¥

o

£ o

— http://pngimg.com/license




OREGON LAW CENTER CAN HELP!

N
\\ Contact us for templates! 'P Ask us questions!

MariRuth Petzing: @ Mark Bowers:

mpetzing@oregonlawcenter.org }A‘ mbowers@oregonlawcenter.org



mailto:mpetzing@oregonlawcenter.org
mailto:mbowers@oregonlawcenter.org

Takeaway!

WH O GETS NOTICE? Make sure the following get notice:

Parents
ORS 125.060

Consulate
Parent(s) of vulnerable youth. Anyone w/ interest in
Spouse? (Not eligible for SIJS if married).
Adult Children? (Probably not).
No parents? Person most closely related to vulnerable youth.
Cohabitating with someone?

wellbeing of youth

Someone interested in affairs and well-being of vulnerable
youth?

Fiduciary? Trustee? Attorney in Fact?

Still a minor? Person with principal responsibility over last 60
days.

Parents dead and still a minor? Any written instrument
assigning responsibility over vulnerable youth?

Receiving public assistance? OHA? ODHS?

Consulate

MANNER OF SERVICE

ORS 125.065
Is the respondent still under eighteen?

e Yes — Personal service on parent(s).
e Service by mail on everyone else or every other entity.

|m Can you find out

Do you know where through reasonable

Service by publication
ORS 125.065(2)

diligence? .

: Note: Hague Convention on
the I to be (Check with respondent, petitioner, Serrtee d(i}ls not apply (see
served resides? family members, FaceBook, ORR Article 1)

release paperwork)

If a foreign country, has that country ratified the Hague Convention on
Service and objected to Article 10 (service by mail)?
Goto: https:/ /www.hcch.net/en/instruments/conventions/status-
table/?cid=17




Does the recipient have
functioning mail
service? Will the notice
be received?

Don’t forget
to file proof!
ORS 125.065(5)
Service must go through official Put it in
channels. .
Could take up to 6 months to a year. the mail!
https://www.hcch.net/en/instruments/co
nventions /specialised-sections/service

https://www.justice.gov/civil /service-
requests

Does the Hague
Convention Apply?

Does the respondent or
petitioner know
someone who can
personally serve notice?

Don’t forget
to file proof!
ORS 125.065(5)
Serve it and get
an affidavit!

Make attempts, get a quote
on Letters Rogatory, find
alternate manners, and

move the court for
alternate service:

*Reminder that this is a Emaﬂ’o\ggafzgpopé SF(‘E)’ ete..

notice of proceedings,
not service of process.

“If the internal law of the forum state
defines the applicable method of serving
process as requiring the transmittal of
documents abroad, then the Hague Service
Convention applies.”
Volkswagenwerk Aktiengesellschaft v.
Schlunk, 486 US 694, 700 (1988)
-BUT-

“Objections to defects in service under the
Hague Service Convention (like most—if
not all—other kinds of defects in service)
are waived under circumstances where the
objecting party has appeared and
participated in the proceeding.”

Dep't of Human Servs. v. M.C.-C. (In re A.C.-
E.), 275 Or App 121,125 (2015)



https://www.hcch.net/en/instruments/conventions/specialised-sections/service
https://www.hcch.net/en/instruments/conventions/specialised-sections/service
https://www.justice.gov/civil/service-requests
https://www.justice.gov/civil/service-requests
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF

In the Matter of:

NAME OF PROPOSED GUARDIAN,
Case No.:

Petitioner,
PETITION FOR APPOINTMENT
OF A GUARDIAN FOR A VULNERABLE

and,
YOUTH

NAME OF VULNERABLE YOUTH,

Respondent. No Filing fee per ORS 125.730(2)

COMES NOW, NAME OF PROPOSED GUARDIAN, by and through their attorney,
ATTORNEY NAME, to petition the Court for an order appointing them as the Guardian of
NAME OF VULNERABLE YOUTH and presents the following information to the Court:

1.

RESPONDENTS’ information:

Name:
Age:
County:
2.

The Petitioner and proposed GUARDIAN:
Name:
Age:
County:

3.
The proposed guardian is Respondent’s RELATIONSHIP TO YOUTH. The proposed

guardian is not a public or private agency that provides services to Respondent and is not an

LAW FIRM

Page 1 - PETITION FOR APPOINTMENT ADDRESS LINE 1
OF A GUARDIAN FOR A ADDRESS LINE 2
VULNERABLE YOUTH Fax: #ith #ih #

Tel.: ### HitH HiHH
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employee of such an agency. The proposed guardian has not filed for bankruptcy protection, has
not been convicted of any crimes, and has not had a license authorizing the practice of a
profession or occupation cancelled or revoked in any state.
4.
The proposed guardian is willing and able to serve as Respondent’s guardian.
5.
The proposed guardian does not intend to place Respondent in a residential facility.
6.

The guardian will not exercise any control over the estate of the Respondent. Respondent
has no funds or assets that require management. Petitioner currently provides all necessities and
financial support for Respondent.

7.

Respondent has not named any fiduciaries.

8.
Venue and jurisdiction are proper because Respondent currently resides in County,
Oregon, with Petitioner.
9.
Respondent is not currently under the treatment of a physician.
10.

The respondent is a vulnerable youth, and the appointment of a guardian is

therefore appropriate. The factual information that supports this allegation and Petition for the

Appointment of a Guardian is as follows:
(INCLUDE FACTS)

a) Respondent is at least 18 years of age but has not attained 21 years of age. See

Respondent’s Declaration, attached and labeled as “Exhibit 2”.

LAW FIRM
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b) (FACTS re: non-reunification with one or both parents because of abuse,
abandonment, or neglect while minor.)

c) (FACTS re: not in best interest to be returned to home country)

d) (FACTS guardianship least restrictive option to ensure development of maximum
self-reliance and independence)

e) (FACTS)

f) Respondent consents to the appointment of NAME OF PROPOSED GUARDIAN as
his guardian. See Declaration of Respondent, attached and labeled as “Exhibit 2”

11.
The names, addresses, and relationship to Respondent of persons, other than Respondent,
entitled to notice of this petition are:

a) Respondent’s parents:
Mother: NAME AND ADDRESS IF AVAILABLE.

Father: NAME AND ADDRESS IF AVAILABLE.

b) Other persons entitled to notice under ORS 125.060(2):

NAME AND ADDRESS OF COO CONSULATE.
Any other interested parties requiring notice?

12.
Petitioner is requesting that they be authorized to make medical, health care, education,
and residential decisions for Respondent.
13.

Pursuant to ORS 125.055(3)(c)(B), this Court may appoint a visitor at its discretion.

WHEREFORE, Petitioner prays this court to review and investigate the circumstances

concerning Respondent and make such order or orders as are appropriate, including the

following:

Page 3~ PETITION FOR APPOINTMENT ADIISIIAQ\]ZZVSEII%E 1
OF A GUARDIAN FOR A ADDRESS LINE 2
VULNERABLE YOUTH Fax: ##} #HH #HH
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1) Finding that reunification of Respondent with one or both parents is not viable, due to

child abuse, neglect and/or abandonment, (or similar basis) that occurred when

respondent was a minor. (FACT SPECIFIC);

2) Finding that is established by clear and convincing evidence that Respondent is a

VULNERABLE YOUTH;

3) Appointing PETITIONERS, as GUARDIAN for the VULNERABLE YOUTH, to

serve without bond;

4) Directing that Letters of Guardianship issue to PETITIONERS;

5) Finding that it is not in Respondent’s best interest to be returned to his country of

nationality or to his parents in Guatemala, and that Respondent should remain under

the guardianship of Petitioners;

6) Waiving the appointment of a visitor; and

7) For any other relief that the court finds appropriate.

I HEREBY DECLARE THAT THE ABOVE STATEMENTS ARE TRUE TO THE

BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE

FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY.

RESPECTFULLY SUBMITTED this

Submitted by:
LAW FIRM

Page 4 - PETITION FOR APPOINTMENT
OF A GUARDIAN FOR A
VULNERABLE YOUTH

day of ,2022.

NAME OF PROPOSED GUARDIAN
Petitioner

LAW FIRM
ADDRESS LINE 1
ADDRESS LINE 2
Fax: f## ##H# #HHH
Tel.: #Ht Hit# HiH
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ATTORNEY, OSB xxxxxx
attorney(@emailaddress.org
Attorney for Petitioner

Page 5— PETITION FOR APPOINTMENT
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Vetting a
Child Custody Evaluation Report

Presented by Landon Poppleton, PhD, JD

NV

Family Psychology

Does the expert have the This Is typically established by way of normative reference
requisite training ano 10 one’s peers In order to determine competency. Ihe most
Trainina and Experience - to add robust outline of education, training, and competency Is
J P CXPETIENCE 10 adaress found in the AFCC Guidelines.

Methodology

Findings / Conclusions

Proffered Opinion

the Issue before the
court?

How consistent was the
expert in following
prevalling standards and
guidelines in his or her
methods?

s there an empirical and
logical connection
pbetween the methods
employed and the
conclusions related to
the constructs of
interest?

Does the expert tie their

conclusions to applicable

legal standards?

See:
- Guidelines for Parenting Plan Evaluations in Family

Law Cases (AFCC, 2022), Section 1.

Examples from the AFCC guidelines include: Scope, factors
to assess, use of diverse methods, reliability and validity of
methods, and others. But even deeper there Is an
underlying philosophy of science and logic to consider,
which includes principles related to relevant construct
testing and the approach to such testing.

See:

- Guidelines for Parenting Plan Evaluations in Family

Law Cases (AFCC, 2022)

- Guidelines for Examining Intimate Partner Violence
(AFCC, 2016)

- Guidelines for the Use of Social Science Research in
Family Law (AFCC, 2018)

Data Is linked to conclusions through the mechanism of
Interpretation, analysis, and synthesis using social science
research as a guide. The tie between data and conclusions
should be reasonable clear.

A consideration of alternative rival hypotheses, applicable
research, clinical opinion vs. forensic findings, base rates,
and ultimately the case formulation all relate to this level of
analysis of a report.

There Is a relationship between law and psychology that is
considered at this level of analysis.

See:

-AFCC, Knowledge of Law, Section 2.

Adapted from Zervopoulos, J. (2008). Confronting Mental Health Evidence, American Bar Association
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Guidelines for Examining Intimate Partner Violence:
A Supplement to the AFCC Model Standards of Practice for Child Custody Evaluation

Introduction

The Model Standards of Practice for Child Custody Evaluation (Model Standards)* were
adopted by the Association of Family and Conciliation Courts (AFCC) in 2006. These
Guidelines for Examining Intimate Partner Violence (Guidelines) supplement the Model
Standards with respect to the evaluation of child custody and access cases where
intimate partner violence may be an issue.’

Allegations of intimate partner violence are common among custody-litigating families,
and custody evaluators face special challenges when conducting evaluations in this
context. Model Standard 5.11 states that evaluations involving allegations of domestic
violence require specialized knowledge and training as well as the use of a “generally
recognized systematic approach to assessment of such issues as domestic violence...”*
These Guidelines help custody evaluators identify intimate partner violence and
examine the possible effects on children, parenting, and co-parenting.

An evaluator using a systematic approach formulates multiple hypotheses that are
informed by research and arise from the facts of the case. The evaluator independently
investigates and analyzes each hypothesis. These Guidelines only address hypotheses
related to intimate partner violence. They do not alter or diminish the need to form,
investigate, and analyze other hypotheses. At the end of the custody evaluation process,
the evaluator combines and synthesizes information on all of the hypotheses to form an
integrated picture of the family.

1 Task force for Model Standards of Practice for Child Custody Evaluation, Model Standards of Practice for Child
Custody Evaluation, 45 FAM. CT. Rev. 70 (2007). See also David A. Martindale, Reporter’s Foreward to the Association of
Family and Conciliation Court’s Model Standards of Practice for Child Custody Evaluation, 45 FAMm. CT. REv. 61 (2007).
The child custody evaluation process is defined in Model Standard P.1. as: “the compilation of information and the
formulation of opinions pertaining to the custody or parenting of a child and the dissemination of that information
and those opinions to the court, to the litigants, and to the litigants’ attorneys.”

2 The drafting task force is sponsored by the Association of Family and Conciliation Courts (AFCC) in collaboration
with the National Council of Juvenile and Family Court Judges (NCJFCJ) and in consultation with the Battered
Women'’s Justice Project (BWJP). Task force members are: Nancy Ver Steegh, Reporter, Mitchell Hamline School of
Law; Hon. Dale Koch, (Ret.), Co-chair; Hon. Gail PerlIman (Ret.) Co-chair; William G. Austin, Private Practice; Firoza Chic
Dabby-Chinoy, Asian Pacific Institute on Gender-Based Violence; Gabrielle Davis, Battered Women'’s Justice Project;
Robin M. Deutsch, Center of Excellence for Children, Families and the Law, William James College; Leslie M. Drozd,
Private Practice; Kathryn Kuehnle (deceased), Private Practice; Loretta Frederick, Battered Women'’s Justice Project;
Amy Holtzworth-Munroe, Indiana University; and Arnold T. Shienvold, Riegler Shienvold & Associates. Participating
staff members are: Eryn Branch, National Council of Juvenile and Family Court Judges; Peter Salem, Association of
Family and Conciliation Courts; and Maureen Sheeran, National Council of Juvenile and Family Court Judges.

* Model Standard 5.11. (“Special issues such as allegations of domestic violence, substance abuse, alienating
behaviors, sexual abuse; relocation requests; and, sexual orientation issues require specialized knowledge and
training. Evaluators shall only conduct assessments in areas in which they are competent.”)



The Guidelines describe and recommend systematic practices for evaluation but they do
not endorse specific tools, protocols, or models. An evaluator may exercise judgment
about whether existing tools, protocols, and models are consistent with the approach
taken in the Guidelines. The Guidelines do not constitute a training curriculum on
intimate partner violence. Consequently, an evaluator is advised to seek additional
intimate partner violence-specific training or supervision. The Guidelines reflect
aspirational goals for child custody evaluators rather than mandatory thresholds.

Guiding Principles
The Guidelines encourage an evaluator to effectuate the following principles:

Prioritize the safety and wellbeing of children and parents. The overarching goal of the
evaluation process is to achieve the best possible outcomes for families. An evaluator
plays a key role in preserving, protecting, and promoting safe, healthy, and functional
relationships and living arrangements during and following separation.

Ensure an informed, fair, and accountable process. An evaluator plays a key role in
informing the parties about the nature and purpose of the evaluation process, including
how information will be used and to whom it will be disclosed. The evaluator establishes
a fair and accountable process culminating in a written report that describes the
information collected on intimate partner violence, explains how the information was
analyzed and synthesized, and directly links the information to recommendations.

Focus on the individual family. Another goal of evaluation is to respond to the particular
needs and circumstances of individual families, without any preconceived ideas about
whether or not intimate partner violence exists and if so, who has done what to whom,
or what the implications of intimate partner violence might be for children, parenting,
and co-parenting. An evaluator plays a key role in screening for, and where appropriate,
investigating, analyzing, and synthesizing information related to intimate partner
violence on a case-by-case basis.

Overview

The Guidelines incorporate a broad view of intimate partner violence that includes
physically, sexually, economically, psychologically, and coercively controlling aggressive
behaviors.

o Physically aggressive behaviors involve the intentional use of physical force with the
potential for causing injury, harm, disability, or death.

o Sexually aggressive behaviors involve unwanted sexual activity that occurs without
consent through the use of force, threats, deception, or exploitation.



¢ Economically aggressive behaviors involve the use of financial means to
intentionally diminish or deprive another of economic security, stability, standing, or
self-sufficiency.

o Psychologically aggressive behaviors involve intentional harm to emotional safety,
security, or wellbeing.

o Coercively controlling behaviors involve harmful conduct that subordinates the will
of another through violence, intimidation, intrusiveness, isolation, and/or control.

These behaviors may occur alone or in combination. They vary from family to family in
terms of:

e Frequency

e Recency

e Severity

e Directionality
e Pattern

e |Intention
e Circumstance, and
e Consequence

These variables combine to explain the context within which intimate partner violence
occurs.

The context within which intimate partner violence occurs differs from case to case. For
example, in some relationships disagreements escalate into physical violence as the
result of poor impulse control or poor conflict management skills. In other instances,
violence is associated with substance abuse and/or mental illness. Sometimes, violence
can be a reaction to the stress of separation or divorce without any history of violence
or propensity for future violence. In some cases, violence is used to prevent or protect
against real or perceived threats or risk of harm. In other relationships one partner
exercises power to intimidate, isolate, denigrate, control and subordinate the other
partner, frequently resulting in significant fear, trauma, disempowerment, and/or
entrapment. Other permutations are also possible.

The impact of intimate partner violence on children and parenting also differs from case
to case. Children have unique experiences of and reactions to intimate partner
violence, and it affects them in different ways. Parents similarly have unique
experiences and reactions to intimate partner violence that have differing effects on the
way they parent and their capacity to co-parent.

Consequently, the presence or absence of a particular form or context of aggression
does not, in and of itself, dictate a particular parenting outcome. A deeper
individualized analysis is required to determine the impact of the aggression and its



context on children, parenting, and co-parenting. These Guidelines describe the
contours of that analysis.

Prioritize the Safety and Wellbeing of Children and Parents

1. Safety First. A child custody evaluator should make the safety of the child, the
parties, and other involved individuals the highest priority in the evaluation process.

Families, the court, and the community rely on the knowledge and judgment of an evaluator
regarding the safety of those involved in an evaluation. Some persons who have committed
intimate partner violence pose a continuing risk that may be heightened by the scrutiny and
stress inherent in the information collection and evaluation process.

Prior to undertaking an evaluation, and in keeping with the Model Standards, a custody
evaluator should be familiar with applicable professional ethical requirements, codes of
conduct, state laws and regulations, and local procedures governing responses to and
reporting of suspected danger. An evaluator maintains awareness of relevant community
resources for family members experiencing or exposed to intimate partner violence.

An evaluator strives to become familiar with known indicators of risk, danger, and potential
lethality. The presence of the following risk factors does not conclusively establish that harm
will occur in the future; nor does their absence guarantee that future harm from domestic
abuse will not occur:

(a) High levels of violence, injury, and increases in violence, such as: increases in
frequency and/or severity, attempted strangulation, forced sex, and/or assault
during pregnancy;

(b) Threats, willingness, and means for lethal violence, such as: threat to kill,
threatened or attempted suicide, threat to harm children, threat of or harm to
pets, belief in capacity to kill, fear and perception of danger by a parent who is
the target of abuse, access to firearms, and/or use or threat to use a lethal
weapon;

(c) Excessive control, jealousy, or obsession, such as: control of daily activities,
isolation, stalking and/or obsessive monitoring or tracking, and/or violent or
constant jealousy;

(d) Unwillingness to accept responsibility and/or willingness to evade the law, such
as: avoidance of arrest for domestic violence or violation of a protection order;

(e) Psychological and substance problems, such as: alcohol misuse, illegal drug use,
and/or major mental iliness; and/or

(f) Other factors predicting risk and lethality, such as: recent separation,
unemployment, and/or the presence of children in the home who are not
biologically related to a partner who uses intimate partner violence.

At the beginning of the evaluation process, an evaluator endeavors to manage and attempt
to enhance safety by informing the parties and collateral witnesses orally and in writing
about the evaluator’s likely response, pursuant to the evaluator’s professional ethical
requirements, to safety concerns that may arise during the course of the evaluation.



During the evaluation, an evaluator monitors and remains attuned to suspected safety
issues that may be present or arise. This obligation is necessarily family-specific, and a range
of responses could be necessary and appropriate. For example, in some cases an evaluator
will be legally mandated to report concerns. In other situations, an evaluator might, without
affirming or disaffirming allegations, take more or less assertive steps to enhance safety.

Whenever safety could be an issue, an evaluator should be mindful of professional and legal
obligations, seek supervision and consultation when he or she deems it appropriate, and
consider the extent to which various responses and alterations in processes and procedures
may increase or decrease danger. An evaluator aspires to prioritize safety while also
maintaining neutrality.

The collection of information could be compromised if the parties and/or collateral
witnesses are fearful, intimidated, or concerned about retaliation, child protection, or
criminal repercussions. In such cases, an evaluator aspires to specifically address and
account for missing and incomplete information in the final report. An evaluator avoids
making a recommendation when the information collected is not sufficient to support it.

When the evaluation has been written, a custody evaluator strives to anticipate and plan
for heightened risk resulting from communication of the information collected and the
evaluator’s analysis, synthesis, and recommendations. Consequently, an evaluator works
with the court and other involved professionals to plan the method of communication to
the parties to minimize the potential for violence, retribution, child abduction, suicide,
and/or other harm. For example, an evaluator may need to contact the court for guidance,
provide advance notice of communication, assure that a safety plan is in place, and/or
explain the limitations of the evaluation process, findings, and recommendations.

2. Universal and Ongoing Screening. A child custody evaluator follows an intimate
partner violence screening protocol in every case, including those where no
allegations or judicial findings of intimate partner violence have been made.

An evaluator may not assume that intimate partner violence is present or absent in a case.
The purpose of screening is to identify information, behaviors, or disclosures indicating that
intimate partner violence is or may be an issue.” Screening is an ongoing process rather than
a one-time event.

If intimate partner violence is alleged or detected, the evaluator’s role is to investigate any
indications of intimate partner violence pursuant to Guidelines 7, 8, 9, and 10. An evaluator
remains alert to indications of intimate partner violence during the remainder of the
evaluation and, if signs of intimate partner violence emerge, proceeds with Guidelines 7, 8,
9, and 10.

* Sometimes an evaluator is aware that intimate partner violence is an issue before implementing a
screening protocol. For example, lawyers and other family law professionals also have an obligation to
screen for intimate partner violence and allegations of intimate partner violence may appear in pleadings
and other documents. In some cases, an evaluator may be specifically appointed to make parenting
recommendations in light of intimate partner violence.



An evaluator strives to remain alert for potential intimate partner violence carried out by a
parent or a new partner of a parent, or through an extended family member, child, sibling,
or other third party. An evaluator may screen both parents and any other individuals (such
as step-parents, partners, grandparents, extended family members, et al.) who have
significant contact with the child.

An effective screening protocol is structured to promote safe and informed disclosures. An
evaluator inquires about specific behaviors, multiple forms of abuse across time, and the
existence of risk factors.

e An evaluator structures screening to promote safe and informed disclosure of
intimate partner violence. An evaluator conducts individual and private face-to-face
interviews when feasible. An evaluator endeavors to provide persons being
screened with the information detailed in Guideline 6 (below) so they can make
informed and voluntary decisions about whether to disclose intimate partner
violence and to what extent.

e An evaluator aspires to make behaviorally specific inquiries about concrete acts
(like hitting, pushing, or strangling) and patterns of behaviors (like interfering with
social connections, appropriating or denying access to resources, and undermining
personal autonomy) as opposed to making inquiries about abstract concepts (like
domestic violence, abuse or conflict).

e An evaluator seeks information on multiple forms of intimate partner violence
including physical, sexual, economic, psychological, and coercive controlling
behaviors of adults and children as well as threats and actions based on immigration
status.

e An evaluator strives to remain attuned to ongoing and past intimate partner
violence. Without understanding the dynamics and context of past intimate partner
violence, an evaluator is less likely to comprehend the nature and level of present
and future risk for family members. Past violence is a significant risk factor for future
violence. Furthermore, the form, frequency, and severity of intimate partner
violence may change over time.

Ensure an Informed, Fair, and Accountable Process

3. Knowledge and Skills. A child custody evaluator needs in-depth knowledge of the
nature, dynamics, and impact of intimate partner violence.

Because intimate partner violence frequently occurs in custody-litigating families and
because it may be unidentified and difficult to detect, a custody evaluator will inevitably be
involved in cases where intimate partner violence is or becomes an issue. Consequently,
every child custody evaluator should endeavor to:

(a) Understand the jurisdiction’s intimate partner violence-related law;

(b) Interview adults and children regarding intimate partner violence using interview
strategies that are consistent with published research addressing adult and children
interviewing techniques and children’s responses to various forms of questions;



(c) Identify any intimate partner violence that is occurring and understand its nature
and context;

(d) Identify risk and lethality factors and undertake an assessment of present and future
risk in cases in which intimate partner violence is detected;

(e) Understand the overlap of intimate partner violence with child maltreatment,
including physical abuse, sexual abuse, emotional abuse, and neglect;

(f) Analyze the impact, if any, on the best interests of children, of any intimate partner
violence that is detected;

(g) Determine the impact, if any, on the parenting of each parent, of any intimate
partner violence that is detected,;

(h) Link the dynamics and impact of any intimate partner violence that is detected to
custody and access arrangements; and

(i) Use understanding of cultural differences to improve intimate partner violence-
related interventions and recommendations.

If an evaluator determines that his or her knowledge is deficient in any of the foregoing
areas, the evaluator should seek relevant training, supervision, and/or professional
consultation.

4. Systematic Approach. A child custody evaluator adopts and aspires to consistently
follow a systematic approach to evaluation whenever intimate partner violence could
be involved.

Employing a systematic approach to evaluation of intimate partner violence enhances
quality and accountability, and ultimately renders an evaluator’s report more useful to the
parties and the court. Adopting such an approach can prevent the imposition of an
evaluator’s personal assumptions, biases, and beliefs, and make more apparent any
misapplication of dominant cultural norms and values related to intimate partner violence.

An evaluator attempts to distinguish the purpose and function of screening (Guideline 2)
from that of assessment (Guidelines 7, 8, 9, 10, 11, and 12). If screening or other
information indicates that intimate partner violence could be an issue, the evaluator
endeavors to perform an assessment that separates the tasks of information collection,
analysis, and synthesis. An evaluator strives to make recommendations that explicitly link
and account for the effect of intimate partner violence, if any, on children, parenting, and
co-parenting.

An evaluator using a systematic approach performs a direct, independent analysis of
intimate partner violence that is separate and distinct from the assessment and/or influence
of other allegations raised in the evaluation, including claims about mental health,
substance abuse, alienation, and/or parental gatekeeping. An evaluator focuses on the
context of the intimate partner violence and the ramifications for safety, parenting, co-
parenting, and child wellbeing (as opposed to exclusive examination of specific incidents of
physical violence).



5. Mitigation of Bias. A child custody evaluator strives to recognize his or her gender,
cultural, and other biases related to intimate partner violence, and take active steps to
alleviate the influence of bias on the evaluation process.

An evaluator endeavors to be alert to and avoid:

(a) Imposition of personal assumptions, biases, and beliefs about intimate partner
violence and parenting and co-parenting;

(b) Misapplication of dominant cultural norms and values related to intimate partner
violence which include biases based on race, class, socioeconomic status, sexual
orientation, religion, ethnicity, English proficiency, and/or immigration status of the
parties;

(c) Application of gender-based stereotypes and role expectations that can normalize
abuse and discrimination;

(d) Consideration of hypotheses that are not informed by existing research data on
intimate partner violence; and

(e) Use and/or misapplication of ‘cultural explanations’ offered by parties to justify (i)
maternal and/or paternal inequality and devaluation, (ii) attitudes to divorce that
stigmatize parents, and/or (iii) roles and practices that elevate or diminish the
authority and social connections of either parent.

An evaluator’s efforts to limit the impact of bias may include, but are not limited to: self-
assessment, continued collection of information, updating central hypotheses, and seeking
professional consultation.

6. Explanations and Disclosures. A child custody evaluator enhances safety by
informing parents and collateral witnesses that the information they share about
intimate partner violence may be disclosed to the court and the parties by the
evaluator.

An evaluator endeavors to explain the following in an effort to promote informed decision
making by parents and witnesses about whether and what to disclose to an evaluator:

(a) The evaluator’s role and function;

(b) The purpose and importance of inquiring about intimate partner violence;

(c) How disclosed information about intimate partner violence will be used;

(d) With whom, at what time, and in what form disclosed information about intimate
partner violence will be shared;

(e) The scope and limits of confidentiality as determined by relevant law and the
evaluator’s respective professional standards and guidelines, including any
mandatory reporting requirements related to child maltreatment, vulnerable adult
maltreatment, or the threat of harm to self or others;

(f) The scope and limits of confidentiality if sign or spoken language interpreters are
used for parties who are deaf or hard of hearing, or have limited English proficiency;
and

(g) Who will receive copies of the written evaluation.



Focus on the Individual Family:
Information Collection, Investigation, Analysis, and Synthesis

7. Information Collection: Challenges. A child custody evaluator employs a rigorous
multi-method and multi-source protocol that anticipates challenges associated with
investigating the effects of intimate partner violence on children, parenting, and co-
parenting.

An evaluator may expect to invest substantial time and energy conducting a vigilant and
thorough investigation of the impact of intimate partner violence on children and parenting.
Evaluators may encounter challenges associated with information collection about intimate
partner violence.

A person who uses intimate partner violence may deny or minimize it. A parent or partner
who commits intimate partner violence may seek to avoid criminal and child custody-related
repercussions. Such a person may feel entitled to employ intimate partner violence and/or
may not view behavior as abusive.

A person subjected to intimate partner violence may minimize or fail to disclose intimate
partner violence even when long-standing and severe. Reasons for this vary, but may
include:

(a) Fear that a partner who has used intimate partner violence will retaliate for
disclosures;

(b) Fear that a partner who has used intimate partner violence will carry out threats to
harm children;

(c) Concern about loss of custody to the other parent or the child welfare system;

(d) Reticence to discuss sexual coercion and assault;

(e) Fear of not being believed;

(f) Not viewing oneself as the subject of intimate partner violence or not believing that
it rises to a level of concern;

(g) Fear that use of violence and other protective actions in response to a pattern of
coercive-controlling behaviors will be viewed out of context;

(h) Isolation from financial, social, and other resources (including barriers created by
culture, geography, and language);

(i) Fear of system involvement due to immigration status or previous experience with
the justice system;

(j) Fear that, particularly in a same-sex relationship, an evaluator will not differentiate
a partner subjected to intimate partner violence from a partner who commits it;

(k) Previous experience disclosing intimate partner violence or other trauma which was
met with blame, disbelief, or punishment;

(I) Concern about being faulted or stigmatized by friends, family, employers, or
community;

(m) Cultural norms regarding shame and public disclosure, preservation of family honor,
and marriage norms that do not recognize marital rape;

(n) Advice from attorneys, friends, and advocates that disclosing intimate partner
violence in the context of custody proceedings will be perceived as manipulative;



(o) Not appreciating the relevance of intimate partner violence to a custody evaluation;
and/or
(p) Fear that disclosure will escalate conflict, extend the litigation, and increase cost.

Delayed disclosure of intimate partner violence does not indicate lack of credibility. As
discussed above, parties have many reasons to delay disclosure.

A traumatized party may react or respond unexpectedly to evaluator inquiry. A party
traumatized by abuse may experience short- and long-term effects of abuse that include
memory loss, processing difficulties, and atypical presentation of affect.

Intimate partner violence may not be documented in photos, medical records, police
reports, protective orders, or through eyewitnesses. Intimate partner violence is often
hidden from view and those subjected to it may believe that preserving evidence, seeking
medical attention, calling the police, or seeking a protective order may increase risk. An
evaluator should, nevertheless, seek information from sources such as, but not limited to:
collateral observers; police reports; criminal records; driving records; records regarding
possession of weapons; child protective services reports; medical and dental reports; mental
health reports, including psychological testing; previous investigative reports; and school
records.

Coercive controlling behaviors may exist in the absence of past or recent physical violence.
Coercive controlling behaviors may involve a variety of tactics such as threats, intimidation,
economic abuse, manipulation of children, sexual coercion, etc., used for the purpose of
subjugating the person targeted. A person using coercive controlling behaviors may not
need to resort to physical violence to achieve this.

A child may deny or minimize or react in ways not anticipated by an evaluator. Thorough
investigation, as discussed in Guideline 9, is needed to understand children’s reactions.

A parent subjected to intimate partner violence may engage in protective parenting that is
only understood in the context of the intimate partner violence. Investigation and analysis
of parenting is explored in Guidelines 10 and 11.

Standard psychological testing is not useful for the purpose of identifying whether
intimate partner violence has occurred and/or whether a given parent has committed or
been subjected to intimate partner violence.®

8. Information Collection: Intimate Partner Violence. To obtain a full understanding of

the events and circumstances, an evaluator strives to investigate and collect
information concerning: (a) the nature of aggression; (b) the frequency, severity, and
context of intimate partner violence; (c) whether one or both parties are responsible
for the aggression; and (d) various risk factors for lethality, future violence, stalking,
and abduction.

> Psychological testing cannot be used to determine the presence or absence of intimate partner violence.
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The “nature of aggression” refers to physical, sexual, economical, and/or psychological
aggression; coercive control; and/or abuse related to vulnerable immigration status.

The “frequency, severity, and context of intimate partner violence” concerns who is doing
what to whom, for what purpose, and to what effect, including the function (e.g., control)
and the consequences (e.g., injury, fear of partner) of the violence.

The “person or persons primarily responsible for the aggression” refers to the source of
the threat, danger, or harm. The “person or persons primarily responsible for the
aggression” may or may not be the first partner to use violence in an incident or in the
relationship, but is the person or persons who use aggression offensively or instrumentally,
as opposed to defensively or reactively. Distinguishing instrumental from defensive
aggression requires careful consideration of the full context of the violence, rather than
examining specific acts in isolation.

“Various risk factors for lethality, future violence, stalking, and abduction” include but are
not limited to those identified in Guideline 1 and listed below for the purpose of
investigation:

(a) High levels of violence, injury, and increases in violence, such as: increases in
frequency and/or severity, attempted strangulation, forced sex, and/or assault
during pregnancy;

(b) Threats, willingness, and means for lethal violence, such as: threat to kill,
threatened or attempted suicide, threat to harm children, threat of or harm to
pets, belief in capacity to kill, fear and perception of danger by a parent who is
the target of abuse, access to firearms, and/or use or threat to use lethal
weapon;

(c) Excessive control, jealousy, or obsession, such as: control of daily activities,
isolation, stalking and/or obsessive monitoring or tracking, and/or violent or
constant jealousy;

(d) Unwillingness to accept responsibility and/or willingness to evade the law, such
as: avoidance of arrest for domestic violence or violation of a protection order;

(e) Psychological and substance problems, such as: alcohol misuse, illegal drug use,
and/or major mental iliness; and/or

(f) Other factors predicting risk and lethality, such as: recent separation,
unemployment, and/or the presence of children in the home who are not
biologically related to a partner who uses intimate partner violence.

9. Information Collection: The Child. A child custody evaluator collects information

concerning: (a) the child’s experience(s) of past and current intimate partner violence,
if any; and (b) if the child has had such experience(s), the possible impact of intimate
partner violence on the child’s health, safety, and wellbeing.

Child’s Exposure. An evaluator endeavors to collect information concerning a child’s past
and continuing exposure to intimate partner violence by a parent or caregiver, including the
extent of each child’s:
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(a) Exposure to intimate partner violence during pregnancy (developing fetus
experiences intimate partner violence in utero);

(b) Direct observation of intimate partner violence (eyewitness to violence,
domination, denigration);

(c) Indirect observation of intimate partner violence (ear-witness to abuse);

(d) Direct intervention to stop intimate partner violence (calling for help, protecting
a targeted parent);

(e) Direct harm from intimate partner violence (physical, sexual, economic,
emotional, and/or coercive control);

(f) Direct participation in intimate partner violence (child joins in abuse and
blaming of a targeted parent);

(g) Exposure to abuse of a sibling;

(h) Acting to protect a vulnerable sibling;

(i) Witnessing effects of intimate partner violence (injuries, police and ambulance
response, arrest, damaged property);

(j) Experience of aftermath of intimate partner violence (life changes including
relocation, separation, economic instability);

(k) Forced separation from a targeted parent by an abusive parent and/or extended
family;

(I) Retreat from intimate partner violence (running away, hiding, pretending
nothing is wrong);

(m) Attempts to pacify the abusing parent by rejecting the other parent;

(n) Knowledge of intimate partner violence obtained from other people; and/or

(o) Awareness or seeming lack of awareness of intimate partner violence.

Child’s Reactions. An evaluator investigates and collects information concerning the child’s

reactions, if any, to intimate partner violence, which could include a wide variety of feelings
and behavioral problems, and the longer-term impact on a child’s psychological, behavioral,
social, and academic functioning.

Possible reactions and problems resulting from exposure to violence may include
developmental, behavioral, emotional, cognitive, and/or health-related reactions as well as
issues in relationships, academic problems, and/or economic problems.

Children who have been exposed to intimate partner violence may identify with and show
affection toward the abusive parent. Some children may show no obvious reactions while
still struggling with exposure to intimate partner violence. Some resilient children may be
minimally or not affected by their exposure.

Because children experience and react to intimate partner violence differently and because
childhood symptoms may result from multiple stressors, an evaluator aspires to avoid
drawing premature conclusions and focuses on collecting information about behaviors and
events that pertain to each individual child.

10. Information Collection: Parenting and Co-Parenting. A child custody evaluator
collects information related to the potential impact of intimate partner violence on
each parent’s capacity to parent and/or co-parent.
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An evaluator strives to ascertain whether and how intimate partner violence influences each
parent’s capacity to parent and/or co-parent.

Both Parents. An evaluator aspires to collect information related to each parent’s capacity,
including that parent’s past, present, and future willingness and ability to:

(a) Sustain an emotionally close relationship with the child, share positive experiences
with the child, and enjoy age appropriate activities together;

(b) Remain attuned to the child and the child’s separate and individual needs, apart
from the parent’s own needs;

(c) Nurture the child physically, emotionally, culturally, and spiritually;

(d) Protect and support the child’s physical safety and emotional wellbeing, and meet
the child’s economic needs;

(e) Assist the child in regulating behavior, thoughts, and feelings;

(f) Provide age appropriate positive discipline and behavior management (e.g.,
monitoring of the child’s activities and whereabouts, setting appropriate limits,
using non-harsh, non-corporal punishment);

(g) Respect, encourage, and facilitate the child’s individuality, resilience, independence,
and social development; and

(h) Model appropriate behavior and communication.

A parent who has used intimate partner violence. An evaluator endeavors to collect
information concerning the extent to which a parent who has committed intimate partner
violence has and/or is likely to engage in the following problematic parenting behaviors:

(a) Physical, sexual, emotional, and/or economic abuse;

(b) Neglect;

(c) Using a child as a tool of abuse;

(d) Denying responsibility for the impact of abuse;

(e) Ignoring a child’s separate needs;

(f) Undermining the other parent’s ability to parent and the other parent’s relationship
with a child; and

(g) Ongoing harassment of the other parent or child, including the use of court
processes as a tool for harassment.

An evaluator seeks information about the extent to which a parent who has used intimate
partner violence acknowledges the abuse, understands its consequences, remedies resulting
harm, and demonstrates willingness and capacity to change.

A parent against whom intimate partner violence has been used. An evaluator collects
information regarding the extent to which the parenting capacity of a parent who has been
subject to intimate partner violence has been and/or is currently impacted or constrained as
a result of the abuse, including whether that parent:

(a) Bears heightened responsibility for protection of the child (monitoring and

appeasing the other parent, shielding the child, intervening when the child is
abused, regulating the child’s behavior to avoid abuse, leaving with the child);
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(b) Bears heightened responsibility for care of the child (supplements inadequate care
by the other parent, surreptitiously meets the child’s needs); and

(c) Experiences loss of control over his/her own parenting (navigating around the other
parent’s control, managing safety, being subject to scrutiny by the court, its
designees, and agencies such as child protection, law enforcement, public housing,
and social service providers, among others).

Co-parenting. An evaluator collects information about factors associated with safe and
healthy co-parenting including the extent to which the parents have in the past and/or
currently exhibit capacity for:

(a) Safe involvement between parents, free from violence, threats of violence, and
coercive control;

(b) Healthy parent-child relationships, in which parents recognize and support the
child’s needs; the child feels safe, secure, and supported by both parents; and the
child is able to give and receive love freely from both parents and their extended
families;

(c) Direct, constructive communication between the parents that is focused on the
child;

(d) Clear boundaries between the parents’ role as parent and their role as partner; and

(e) Learning healthier methods of co-parenting.

An evaluator aspires to also collect the above information concerning any individual who
may play a caregiving role in a parenting plan.

Because intimate partner violence may impact parenting and co-parenting in different ways
and under different circumstances, an evaluator aspires to avoid drawing premature
conclusions and focuses on collecting information about behaviors and events related to
parenting and co-parenting in each individual case.

11. Analysis of Information. A child custody evaluator strives to organize, summarize,
and analyze the information collected and assess its sufficiency for determining the
implications of intimate partner violence for children and parenting.

During the process of analysis, the evaluator compiles and scrutinizes the intimate partner
violence-related information that has been collected and begins to generate inferences. The
evaluator uses a systematic process that includes the following steps:

1. List the information collected,;

2. Summarize the information;

3. Identify and seek any information described in Guidelines 8, 9, and 10 that is missing
or incomplete;

4. Describe and evaluate the accuracy, completeness, and relevance of the information
collected;

5. Formulate and assess the plausibility of alternative hypotheses that are central to
the case;

6. Review any assumptions made;
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7. Review how information regarding intimate partner violence was gathered and
weighed; and

8. Consult as needed with peers and/or experts on intimate partner violence and/or
cultural issues.

An evaluator who implements a systematic and transparent process reduces the likelihood
of bias and error and enhances the ability of the parties and the court to assess the
sufficiency and reliability of the information collected and the reasonableness of an
evaluator’s analysis.

12. Synthesis of Information. A child custody evaluator endeavors to explicitly link
intimate partner violence-related information with parenting recommendations
concerning decision making and child access.

After analyzing the information collected, an evaluator determines its meaning, significance,
and implications for children and parents. Given that issues, interactions, and dynamics in
every family are unique, complex, and may occur in combination, it is important that
evaluators consider the potential interactions of intimate partner violence, family dynamics,
and other issues in the case.

Synthesis Process. During the synthesis process, an evaluator aspires to:

(a) Combine and organize information related to intimate partner violence into themes
corresponding to the questions to be addressed and the hypotheses formulated and
analyzed;

(b) Draw inferences about the meaning of intimate partner violence for the questions
explored during the evaluation;

(c) Connect the implications of intimate partner violence with recommendations
regarding a parenting plan and any interventions; and

(d) Include specific recommendations regarding monitoring and enforceability when
compliance may be an issue.

Goals for Recommendations. An evaluator strives to make access and decision making
recommendations that are consistent with the following goals:

e Prioritize the physical and emotional safety, and the economic security of
children and parents subjected to intimate partner violence;

e Minimize opportunities for and risk of ongoing, intrusive post-separation abuse
tactics;

e Support the autonomy of parents subjected to intimate partner violence; and

e Acknowledge and address the cause and consequential harm of intimate
partner violence.

Linking Intimate Partner Violence with Parenting Recommendations. The evaluator strives
to determine what, if any, parenting arrangements would address the specific problems

identified, consistent with goals discussed above. Because this determination is necessarily
family-specific, the particular terms of parenting recommendations cannot be prescribed in
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advance. The following are examples of recommendations that might promote these goals.

To prioritize the physical and emotional safety and economic security of children and
parents subjected to intimate partner violence, an evaluator could recommend that a court:

Limit decision making authority;

Allocate areas of decision making authority;

Establish a structure for communication;

Limit physical access;

Require neutral exchanges;

Establish supervised parenting time;

Require supervised exchanges;

Suspend access;

Structure payment for child-related expenses; and/or
Strengthen a child’s support system.

To minimize opportunities for and risk of ongoing, intrusive post-separation abuse tactics,
an evaluator could recommend that a court:

Structure the frequency, content, duration, and type of communication;
Structure parent-child contact to minimize contact between parents;
Establish neutral exchanges;

Limit or carefully structure information sharing;

Appoint a parenting coach with well-defined goals; and/or

Appoint a neutral third party intervener with well-defined goals.

To support the autonomy of parents subjected to intimate partner violence, an evaluator
could recommend that a court:

Allocate areas of decision making authority;

Minimize contact between parents;

Discourage right of first refusal for intermittent child care;
Structure information sharing;

Structure communication;

Define geographical locations for exercise of parenting time; and/or
Limit access to sensitive information.

To acknowledge and address the cause and consequential harm of intimate partner
violence, an evaluator could recommend that a court:

Define initial goals for specific professional interventions and measures of
compliance;

Specify conditions for potential changes in the parenting plan;

Minimize contact between parents;

Allocate decision making authority;

Structure the frequency, content, duration, and type of communication;
Establish expectations for behavior (e.g. non-violence, alcohol and drug use,
availability of weapons, etc.);

Monitor compliance with court directives and recommended interventions;
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e Require participation in intimate partner violence—specific education and/or a
batterer intervention program; and/or

e Build skills with respect to communication, decision making, problem solving,
and self-regulation.

Conditions for Co-parenting. When considering the extent to which parents might share
decision making and/or physical child custody, an evaluator endeavors to examine the
implications, if any, of intimate partner violence including its effects on the following
conditions for successful co-parenting.

(a)

(b)

(c)

(e)

Safe Involvement Between Parents is free from violence, threats of violence, and/or
coercive control; stable and predictable; and focused on and responsive to the
needs of the child.

Healthy Parent-Child Relationships are free from violence, threats of violence,
and/or coercive control; age and developmentally appropriate; focused on and
supportive of the child; based on mastery of basic parenting skills and parental
decision making; and consistent with established rules and expectations.
Cooperation Between Parents requires mutual responsibility and shared authority;
absence of violence, threats of violence, exploitation, and/or coercion; willingness
to consider alternate viewpoints; capacity to recognize and respond to others’
needs (emotional maturity); and ability to compromise and reach agreement on
important issues. If other family caregivers are involved in parenting plans, these
considerations would apply to them as well.

Effective Communication Between Parents is open and direct, civil and bi-directional,
constructive (not harmful or damaging, and more than the mere sharing of
information), and focused on the children.

Clear Boundaries Between Partner and Parental Roles means that parents are able
to separate their role as parents from their role as partners; limits between partner
and parental roles are clear and unambiguous.
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Foreword

These Guidelines for Parenting Plan Evaluations in Family Law Cases (Guidelines) are the
product of the Association of Family and Conciliation Courts (AFCC) Task Force for the
Revisions of the Model Standards of Practice for Child Custody Evaluation (Model Standards).
In July 2019, then AFCC president, Matthew Sullivan, PhD, appointed a multidisciplinary task
force to revise the Model Standards which were published in 2006.

The Task Force began its work at the AFCC Fall Conference in Pittsburgh, Pennsylvania in
November 2019, and proceeded to focus on two broad tasks: 1) establishing a set of values and
principles to guide the practice of parenting plan evaluations, and 2) gathering information to
guide the revision process, including conducting an extensive survey of mental health and legal
professionals, judges, and others. Subcommittees then examined sections of the Model Standards
and proposed revisions, including new guidelines for virtual evaluations. The Task Force met
online two dozen times for half-day meetings, and in person at the AFCC Fall Conference in
Cincinnati, Ohio in November 2021. AFCC membership provided feedback during open forum
meetings at both the Pittsburgh and Cincinnati conferences. AFCC posted a draft of the Guidelines
for public comment February 1-March 1, 2022. The Task Force thoroughly considered and
discussed the comments before making final revisions and presenting the Guidelines to the AFCC
Board of Directors in May 2022.

Most of the 2006 Model Standards have stood the test of time and remain important and necessary.
Building on those Model Standards, the Task Force made significant revisions, updates, and
expansions. First, the Model Standards have been renamed Guidelines, highlighting that AFCC
does not intend them to define mandatory practice or to be used to create rules or standards of
liability. Rather, these Guidelines ofter clear, specific, and detailed guidance for the competent and
responsible practice of conducting parenting plan evaluations. Jurisdictional laws and rules dictate
mandatory aspects of parenting plan evaluations; these Guidelines provide guidance for practice.

The term Child Custody Evaluations has been replaced with Parenting Plan Evaluations. This
reflects an important shift away from the term “child custody,” which connotes possession and
control of children rather than responsibility for their care. Child Custody Evaluations, Parental
Responsibilities Evaluations, Best Interest Evaluations, Custody and Access Evaluations,
Parenting Time Evaluations, or similar terms are used in various jurisdictions. These Guidelines
for Parenting Plan Evaluations in Family Law Cases refer to evaluations that address parenting
time, parental decision-making, and related issues, regardless of what they may be called in a
particular jurisdiction. These Guidelines use the term “parent” throughout, but recognize that in
some settings, it will include non-parents acting in parenting roles.

The Task Force has added a section on guiding principles and values; expanded and clarified
evaluator education and training; expanded and clarified recommendations about evaluators’ legal
knowledge; revised the guidelines on interim recommendations to address situations involving
safety and special circumstances; expanded the section on team evaluations to include various
models of training; embedded cultural and diversity considerations throughout, and added a



section on guidelines for virtual evaluations. These revisions expressly recognize that evaluations
do not take place in a vacuum, and address, where appropriate, the roles of courts, attorneys,
and others in the conduct and use of parenting plan evaluations in the family court setting.

Consistent with renaming the Model Standards as Guidelines, the term “shall” has been
replaced with “should.” The term “should” means that the guideline is highly desirable, strongly
recommended, and should be followed unless the evaluator can articulate good reasons for
deviating from the guideline.

The Guidelines for Examining Intimate Practice Violence: A Supplement to the AFCC Model
Standards of Practice for Child Custody Evaluation becomes a supplement to these Guidelines as
they replace the Model Standards. The AFCC Guidelines for the Use of Social Science Research
in Family Law provide guidance for the use of social science in family law-related practices,
including parenting plan evaluations. The AFCC Guidelines for Brief Focused Assessments
provide guidance for narrowly defined, issue-specific, descriptive assessments in family court
cases, which are distinct from comprehensive parenting plan evaluations.

These Guidelines have been developed at a time when serious systemic issues are affecting

the practice of parenting plan evaluations. These issues include the growing unaffordability of
evaluations, dwindling numbers of qualified evaluators, and rising concern about professional risk
and personal safety among evaluators. Amid these vexing problems, there remains a constant and
critical need for competent practice. Competent practice minimizes professional risk, reduces cost,
and serves consumers of parenting plan evaluations. While there is a trend toward briefer and
settlement-focused models, the need for comprehensive parenting plan evaluations endures,
especially in cases involving numerous and complex issues in highly conflicted legal disputes.
These Guidelines provide important practice guidance for this specialized type of forensic
evaluation.

These Guidelines are based upon the guiding principles and values articulated below, years of
accumulated research and professional literature, other professional guidelines and ethical codes,
and the Model Standards of 2006. They are built upon the wisdom and experience of all who have
participated in current and past task forces, commented on drafts, and contributed to the process.



Introduction

I.1 Purpose

AFCC developed and adopted these Guidelines for Parenting Plan Evaluations in Family Law
Cases to promote competent practice of parenting evaluations in the family court setting, provide
information to those who use parenting evaluations, and increase public confidence in parenting
evaluations.

1.2 Enforcement

AFCC encourages members to conform their practices to these Guidelines; however, AFCC
does not have an enforcement mechanism and membership in AFCC does not compel them to
do so. These Guidelines may communicate expectations that exceed those established by law
or regulatory bodies, and where they do, AFCC encourages members to conform their practices
to these Guidelines. In other cases, established law or regulatory bodies may have expectations
that exceed or conflict with these Guidelines. Where conflict exists, laws, rules of the court,
regulatory requirements, or agency requirements supersede these Guidelines.

1.3 Scope

These Guidelines for Parenting Plan Evaluations in Family Law Cases address the processes
by which mental health professionals gather and evaluate relevant information about the family
and formulate and communicate opinions that relate to the task of developing parenting plans
and related court orders. These Guidelines are directed at evaluations performed by family court
services, public agencies, and by mental health professionals in private practice appointed by
the court or jointly engaged by parents. They also may be broadly applicable to other neutral
practitioners who offer an opinion for use in developing parenting plans and related orders in
the family court setting.

These Guidelines are not intended for evaluation models that are collectively referred to as
briefer models, such as issue-focused evaluations and early neutral evaluations, nor do they fully
apply to hybrid evaluations that are specifically designed to incorporate a settlement component.
Furthermore, these Guidelines do not apply to investigations and evaluations in child protection,
adoption, or probate guardianship proceedings.

AFCC recognizes that it may not be possible to fully adhere to these Guidelines in jurisdictions
where the laws, regulations, or policies of the jurisdiction conflict with these Guidelines. For
example, in jurisdictions where there is a paucity of mental health professionals, and resources
are severely limited, the guidelines for qualifications and training may not be possible to fully
meet. In those cases, evaluators are urged to comply with these Guidelines to the extent they are
able, recognizing that the adequacy and sufficiency of their reports may be judged accordingly.
Similarly, some jurisdictions permit each side to hire their own evaluators who are free to have



one-sided communications with the attorneys who hired them. While this approach conflicts with
these guidelines, evaluators in such jurisdictions are encouraged to comply with the Guidelines
to the extent they are able within the confines of their jurisdictional rules.

1.4 Forensic Evaluation

Parenting plan evaluations are forensic evaluations for use in developing court orders rather than
clinical evaluations. Forensic evaluations involve the application of knowledge and skills from the
mental health professions to the resolution of legal matters, whereas clinical evaluations aid in the
diagnosis of psychological disorders for mental health treatment. In some jurisdictions, parenting
plan evaluations may be mistakenly referred to as a “clinical” evaluation in orders of appointment.
This is problematic because, unlike clinical evaluations, forensic evaluations are performed for the
express purpose of assisting the parties and courts in reaching legal determinations that affect the
rights and liberties of individuals. The admissibility, weight, and sufficiency of the information
gathered and opinions expressed in forensic evaluations depends on compliance with legal
standards and are subject to legal scrutiny. Even when evaluations are used for settlement
purposes, it must be kept in mind that the parties are affected by the weight they expect the
judicial officer would give to the evaluation, and therefore, adherence to legal standards and
practice guidelines remains necessary.

This emphasis on the forensic nature of parenting plan evaluations is meant to encourage
evaluators to adopt a forensic mindset about this area of practice. This mindset involves remaining
aware that although every evaluation has its shortcomings and limitations, evaluations can
significantly affect the lives of families, and should reflect the highest standards of practice,
including recognition that scrutiny of the admissibility, weight, and sufficiency of the evaluator’s
work is an inherent part of the process.

Guiding Principles and Values

These guiding principles and values identify the philosophical foundations for these Guidelines.
They highlight issues of particular importance when conducting parenting evaluations and serve
as an anchor for ethical practice and a lens through which the rationale and interpretation of each
guideline should be viewed.

A. Informed Practice

Evaluations are informed by the governing legal standards and public policies of the relevant
jurisdiction and the best available social science.

B. Objectivity

Evaluations are independent, impartial, free of material conflicts of interest, fact-based,
methodologically balanced, and culturally informed.
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C. Just and Equitable Processes

Evaluation methods are sensitive to and avoid worsening societal inequities, including, but
not limited to, those related to social status, ethnicity, religion, race, language, gender, gender
identity, sexual orientation, ability status, age, education, and wealth disparities.

D. Transparency and Accountability

Evaluations are conducted using transparent procedures, contain sufficiently relevant case
information, and clearly articulate the reasoning for how conclusions and opinions were reached
to allow full review by courts, attorneys, other professionals, and parties.

E. Respect for Scope and Boundaries

Evaluations are conducted within the confines of the appointment. The evaluator, as an extension
of the court, respects the rights and interests of the family members, and avoids unnecessary
intrusion into family life.

F. Balancing Thoroughness with Avoidance of Unintended Harm

Evaluations are conducted, written, and used in a manner that balances the amount of information
gathered, and duration of the process, with unintended stressors on the family, including prolonged
conflict, scrutiny, uncertainty of outcome, and demands on economic resources of the family and
legal system.

Section 1:
Education, Training, and Competence

1.1 Evaluation as a Specialization

(a) Evaluators should have both broad education and training as well as specialized
knowledge and training in a wide range of topics related to child development, family
systems, parenting, parent-child relationships, and family law.

(b) Evaluators should engage in regular ongoing education, training, and self-study to stay
abreast of ever-evolving research in the field and to maintain competence.

1.2 Education and Training

(a) Evaluators should have a minimum of a master’s degree, or a regionally recognized
equivalent, in a mental health field.

(b) Because of the many complex issues that arise in family law cases, evaluators should
have education and training in the following foundational areas:

9



(©)

(1) child development, including physical, cognitive, emotional, language, and social
development, gender identity, sexual orientation, and the impact of parenting
practices and other influences on children’s development;

(2) family systems, including parent-child relationships, sibling relationships, extended
family relationships, stepfamilies, and diverse family structures;

(3) culture and diversity and their significance in the lives of adults, children, and
families;

(4) effects of racism, sexism, poverty, and other socio-cultural issues in the lives of
adults, children, and families;

(5) impact of parental separation, divorce, family restructuring, and interparent conflict
on children, adults, and families;

(6) 1mpact of relocation on children, adults, and families;

(7) family violence patterns and coercive controlling behaviors, the connection between
intimate partner violence and child maltreatment, and the effects of exposure to
family violence and coercively controlling behaviors on children;

(8) child maltreatment, including child neglect and physical, psychological, and sexual
child abuse; the connection between child maltreatment and other adverse childhood
experiences, and factors associated with resiliency from trauma and adversity;

(9) parent-child contact problems and resist-refuse dynamics, including possible
underlying causes such as parental alienating behaviors, compromised parenting,
child maltreatment, and exposure to intimate partner violence, among other causes;

(10) child and adult psychopathology, including mental health disorders, learning
disorders, and developmental disorders;

(11) developmentally appropriate and empirically informed parenting plans, long
distance parenting plans, methods of facilitating transitions between homes, and
communication and information exchange;

(12) evaluation of the effectiveness and appropriateness of interventions to address
parenting, coparenting, children’s adjustment, strained parent-child relationships,
and parent-child contact problems;

(13) evaluation of risk and protective factors for children with moderate to severe special
needs conditions; and

(14) applicable legal and ethical requirements of evaluators.

In addition to the foundational areas of training, evaluators should gain additional
training in the following areas:

(1) investigation of allegations of child abuse and intimate partner violence;

(2) evaluation and treatment of problems in parent-child relationships;
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(3) children’s best interests in the context of a relocation request;

(4) evaluation and treatment of substance misuse and mental health issues;
(5) forensic interviewing of children;

(6) evaluation of diversity, equity, and inclusion issues;

(d) Evaluators should also have education and training in forensic evaluation methods,
including:

(1) evidence-informed methods for interviewing adults and children, observing parent-
child interactions, applying balanced procedures, maintaining objectivity, and
interpreting data

(2) recognizing the limits of reliability and validity of various sources of information;
(3) report writing for the court; and

(4) preparing for and giving testimony at deposition or trial.

1.3 Competence

(a) When beginning to conduct evaluations, evaluators should obtain consultation,
supervision, or other forms of guidance, and continue supervision until they have met
any supervision requirements in their jurisdiction and achieved a level of competence
sufficient to work independently.

(b) Evaluators should use supervisors, consultants, and mentors who meet the education,
training, and competence requirements of this section.

(c) When evaluators lack specialized expertise and experience about a significant issue in
the case, they should obtain supervision or consultation from professionals who have
specialized expertise and experience, and briefly describe that person’s role in the
evaluative process.

Section 2:
Knowledge of the Law

2.1 Sufficient Legal Knowledge

(a) Evaluators should have sufficient working knowledge to function effectively within the
legal system. They are not expected to have the same degree and depth of legal knowledge
as lawyers and judges. As statutes, court rules, and case law change, evaluators should
keep their legal knowledge current.

(b) Evaluators should have a working knowledge of the governing laws, regulations, and
procedures in their jurisdictions and understand the legal standards regarding the central
issues in the evaluation.
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(c) Evaluators should understand the legal criteria for original determination of a parenting
plan, criteria for modifications of a parenting plan, use of parenting plan evaluations,
jurisdictional requirements concerning qualifications of evaluators, and legal requirements
governing the evaluation process in the jurisdiction in which they work.

(d) Evaluators should have a fundamental and reasonable level of knowledge and
understanding of the legal rights of those whom they are evaluating and others who
may be affected by the evaluative process or work product.

2.2 Working within Legal Parameters

Evaluators should seek consultation when necessary to understand governing legal parameters.
If formal clarification from the court is necessary, evaluators should ensure that all parties or
their attorneys are included in the request for clarification. Courts, judicial officers, and lawyers
help ensure that evaluators work within those parameters by framing the purpose and scope of
provisions of appointment orders or agreements to include information about the governing legal
standards, and by detailing requirements for the evaluation process in the appointment order

or agreement.

2.3 Law, Legal System, and Family Court

Evaluators should have a working understanding of the law, legal system, and family court as
outlined in Appendix A.

Section 3:
Multiple Relationships and Role Conflicts

3.1 Definitions

(a) “Multiple relationships™ refers to past, current, and anticipated familial, social, fiscal,
or professional relationships between an evaluator and the parties, children, attorneys, or
judicial officer involved in a case. Multiple relationships can occur between the evaluator
and those being evaluated, or between the evaluator and those representing or making
decisions about the family.

(b) “Multiple roles” refers to performing multiple different professional functions in the
same case.

(c) “Conflicts of Interests” refer only to multiple relationships that could compromise an
evaluator’s independence, objectivity, competence, and effectiveness.

(d) “Role conflicts” refer to the same professional performing incompatible roles in the same
case, such as moving from providing therapy for a family member, or the entire family,
to serving as an evaluator.
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3.2 Avoiding Multiple Relationships and Roles

(a)

(b)

Evaluator independence, objectivity, competence, and effectiveness may be compromised
when they currently have, have had, or expect to have another relationship with those
involved in the litigation. Evaluators should be attentive to, and carefully assess the
potential for those roles to impair their ability to be sufficiently impartial. Some additional
roles may be judged, after careful consideration, to be unlikely to impair impartiality or

to be unavoidable. Evaluators should decline cases where there is a significant conflict

of interest arising from multiple relationships.

In some geographic areas, particularly rural areas, evaluators may be unable to avoid
multiple roles due to a shortage of qualified professionals. When avoiding multiple
relationships is not feasible, evaluators should be alert to the ways in which their
independence, objectivity, competence, and effectiveness may be affected. Evaluators
should consider that, in most situations, they have the right to refuse to be involved
in an evaluation when multiple roles are involved.

3.3 Disclosures of Potential Conflicts of Interests or Role Conflicts

(a)

(b)

Evaluators should disclose any role conflicts or potential role conflicts with the parties,
attorneys or judicial officers involved in the proceeding prior to beginning the evaluation
or as soon as the role conflict arises. Relationships between an evaluator and the parties,
children, attorneys, and judicial officers are relevant when the nature of the relationship
has the potential to be viewed as compromising the evaluator’s impartiality and objectivity.

Prior to accepting an appointment involving multiple relationships, evaluators should
provide a reasonably detailed written disclosure of current, prior, or anticipated
relationships and obtain a written waiver of specific potential conflicts of interests or
role shifts before proceeding. Disclosures should be made before the evaluation begins.
If conflicts arise during the evaluation, the evaluator should immediately disclose them
to the parties and their attorneys.

3.4 Avoidance of Therapeutic Intervention During Evaluation

Evaluators should refrain from offering therapeutic advice or intervention during an evaluation
until the analyses have been completed, unless there is credible risk of imminent physical or
emotional harm to the parties, children, or others involved in the evaluative process.
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Section 4:
Communication Between Evaluators,
Parties, Attorneys, and Courts

4.1 Appointment Orders and Agreements

(2)

(b)

(©

(d)

Evaluations should begin with a written court order appointing an identified professional
as the evaluator in jurisdictions where such orders may be obtained. Where an appointment
order is not feasible, evaluations should begin with a written agreement jointly engaging

the evaluator.

The appointment order should designate the name of the evaluator as the court’s neutral
expert. It should define the court’s expectations and the obligations of the evaluator,
parties, and attorneys, including the purpose and scope of the evaluation, and use of
the evaluator’s report, records, and testimony.

Evaluators should not begin substantive work until they have received a valid
appointment order or engagement agreement.

Evaluators should seek clarification when the appointment order is not specific enough
or when a modification is necessary due to the presence of directives with which the
evaluator cannot comply, such as an order to simultaneously evaluate and treat.

4.2 Written Information to the Parties and Attorneys

(a)

(b)

(©)

Evaluators should provide detailed written information to the parties and their attorneys
concerning evaluator policies, procedures, and fees. Evaluators should recognize that

the existence of a court order does not eliminate this responsibility. Evaluators should
ensure that the content of the written information is consistent with the appointment order.
Information should be written in plain language and provided in the parties’ native language
if not English-speaking, if possible, or through an interpreter.

The written information should specify the intended uses of information obtained during
the evaluation, to whom the evaluator will release their report and records, and the process
by which the report and the evaluator’s records will be released.

This written information should be provided to the parties and to their attorneys in advance
of the first scheduled session so that the parties may obtain advice of counsel and be able
to examine the written information in an unhurried manner and in an atmosphere free of
potentially coercive influences. When the parties are not represented by counsel, the
written information should be given to them prior to initially meeting each party.
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4.3 Reviewing of Policies and Procedures

(a) At the first meeting with each of the parties, evaluators should review key elements
of the appointment order, their policies, and procedures, respond to any questions,
and seek assurance that the policies and procedures are understood.

(b) Evaluators should inform children of the limits of confidentiality using language that
is developmentally appropriate.

4.4 Ex Parte and One-sided Communications

(a) Ex parte communication refers to communication between an evaluator and a judicial
officer without including the parties or their attorneys in the communication.

(b) Evaluators should refrain from ex parte communication with the court unless
the appointment order or local rules contain provisions for emergency ex parte
communication with the court, such as to request an emergency hearing.

(c) Evaluators and attorneys representing the parties should avoid one-sided communication
about the substance of a case unless a circumstance arises involving the imminent safety
of the parties or children and contemporaneous involvement of all attorneys is not
feasible.

(d) If an attorney initiates one-sided communication with an evaluator, the evaluator should
take all reasonable steps to limit the communication to administrative or procedural
matters and avoid discussion of any substantive issues. Evaluators should inform the
attorney for the other party of the one-sided communication as soon as it is reasonably
possible to do so in writing.

(e) Evaluators should memorialize any one-sided communications in their record.

(f) Evaluators should adhere to local rules or court orders with respect to one-sided
communication with attorneys and others representing children or their interests.

4.5 Interim Recommendations
(a) An interim recommendation is any recommendation made by an evaluator to the parties,
attorneys, or the court during an evaluation.

(b) To maintain objectivity, evaluators should refrain from offering interim recommendations,
and decline requests from the parties, attorneys, and the court to make interim
recommendations, except as follows:

(1) the evaluator deems it necessary to recommend or refer to services to ensure the
emotional or physical safety of the parties or the children; and
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(2) the evaluator determines the evaluation needs to be postponed for reasons such
as to allow time for an intervention or specialized assessment to occur, or to allow
time for the immediate impact of an unexpected significant event to pass.

(c) When an interim recommendation is made, evaluators should inform the parties, the
attorneys, and the court as soon as it is safe and reasonably possible to do so. Evaluators
provide an explanation of their reasons for providing the recommendation and possible
consequences on the evaluation procedures and evaluator’s objectivity.

(d) In lieu of an interim recommendation, evaluators may provide descriptive information
about a child, parent, or family functioning to assist the court in making decisions during
an evaluation.

(e) Evaluators should refrain from negotiating settlements with the parties or their attorneys
unless an evaluation model has been formally agreed upon or ordered prior to beginning
the evaluation that includes a settlement component.

Section 5:
Record-keeping and Release of Records

5.1 The Record

(a) The term “record” includes, but is not limited to:
(1) reports, letters, affidavits, and declarations;

(2) notes, recordings, and transcriptions that were created before, during, or after
interactions with persons in connection with the evaluation;

(3) fully or partially completed assessment instruments;
(4) scored and unscored raw test data, scoring reports, and interpretations;
(5) billing, expense, and income records pertaining to the services provided;

(6) physical or electronic print, film, photocopy, tape, audio, video, or photographic
records; and

(7) all other notes, records, copies, and communications in any form that were created,
received, or sent in connection with the evaluation.

(b) Records may be stored electronically and do not have to be maintained as a hard copy
or in its original state.

(c) Evaluators should not make separate files meant for their own review and not available
for inspection by those with the legal authority to inspect or possess copies of their
records. Any notes made by the evaluator are part of the record and should be made
available to those legally entitled to them.
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5.2 Record-keeping Obligations

(2)

(b)
(©)

(d)
(©
®

€9

Evaluators should create, maintain, and retain records in a manner that is consistent with
their jurisdictional laws, rules, and regulations and safeguard privacy, confidentiality, and
legal privilege.

Evaluators should take reasonable care to prevent the loss or destruction of their records.
Evaluators should expeditiously note all aspects of the evaluation in their records and
record their notes legibly and in reasonable detail. Evaluators should consider the

potential advantages and disadvantages of recording their interviews with parties,
children, and collaterals.

Evaluators should retain copies of information or items submitted during the evaluation.
Evaluators should store records in a manner that makes prompt production possible.

Evaluators should have knowledge of their jurisdiction’s regulations regarding record
destruction. It is recommended that evaluators retain records at least until the youngest
child has reached the age of majority.

If the policies of private agencies and evaluators conflict with the requirements of law,
rules of the court, directives from the court, or rules set by regulatory bodies, the role
of private agency policies are subordinate.

5.3 Release of Records

(2)

(b)

Evaluators should have knowledge of the most recent and applicable judicial decisions
on the release of test materials and respond to requests for test materials in a manner that
is consistent with those decisions.

To maintain the security of tests administered during the evaluation, before releasing
materials, an evaluator may need to seek an order for confidentiality, protective order, or
other jurisdictionally based order that prevents the dissemination of test materials outside
of the immediate case while allowing for proper examination of the information within
the immediate ligation.

Section 6:
Data Gathering

6.1 Gathering Relevant Information

@

Evaluators should determine what information to gather based upon the issues and
questions identified in the appointment order, factors defined by jurisdictional statutes
and case law, and factors extrapolated from peer-reviewed published literature that are
pertinent to the purpose of the evaluation.
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(b)

(©

Evaluators should be aware of jurisdictionally relevant requirements for evaluations and
able to articulate the pertinent factors from professional literature that played a role in the
information-gathering process.

Evaluators should gather sufficient information to weigh multiple plausible explanations
regarding the central issues in the evaluation and provide an adequate foundation for
their opinions.

6.2 Commitment to Competent Methods

(2)

Evaluators should use methods that are likely to yield accurate, objective, balanced, and
independent data, and should be able to articulate the reasons for the methods they use.

(b) Evaluators should strive to limit their activities and contacts to the minimum necessary

to meet the goal of gathering sufficient and reliable information to address the purpose
of the evaluation.

6.3 Multiple, Diverse, Reliable, and Valid Methods

@

(b)

Evaluators should use multiple and diverse methods of data gathering to tap divergent
sources of information to facilitate the exploration of multiple plausible explanations
regarding the central issues in the evaluation.

When gathering information, evaluators should be mindful that increasing the number of
instruments, or number and length of interviews, does not necessarily yield more reliable
and valid information. This is particularly true when instruments are of questionable
reliability or validity, and when interviews do not focus on relevant and useful
information.

6.4 Methodological Balance

(a)

(b)

Evaluators should use a balanced process to enhance objectivity and equity. Interviewing
procedures, assessment instruments, and evaluative criteria should be substantively similar
for all parties; however, when greater exploration of an issue is necessary with one of the
parties, a difference in time and procedures may be justified. Evaluators should always be
mindful of the potential biasing influence of spending more time with one party than the
other or using different procedures with the parties.

Evaluators should ensure that significant issues and allegations raised by one party are
brought to the attention of the other party or parties and they are given the opportunity
to respond so the evaluator has balanced information about the issue.
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6.5 Evaluation of all Adults in Parenting Roles

(2)

(b)

(©)

(d)

(e)

Evaluators should seek the voluntary participation of any adult who performs a parental
caregiving role, even if the individual is not a party to the case, such as stepparents and
significant others. This includes adults living in, or expected to be living in, the home
with the children and performing ongoing care of the children.

This section is not intended to apply to nannies, daycare providers, or other employed
caregivers, who may be important collateral sources of information, but not subject to
evaluation.

Evaluators should conduct forensic interviews and assessments of adults in a culturally
sensitive and trauma-informed manner.

Evaluators should clearly articulate the limitations of their data and opinions when
nonparties decline participation.

When an appointment order specifies the individuals to be evaluated but does not include
individuals the evaluator believes are appropriate to evaluate, evaluators may:

(1) seek the court's authorization to evaluate the additional individuals;
(2) seek the consent of the nonparties to be evaluated;
(3) decline the appointment;

(4) clearly articulate the limitations of their data and opinions in light of being unable
to evaluate the individuals.

6.6 Evaluation of Children

(a)

(b)

(c)

(d)

Evaluators should interview children in a developmentally appropriate, culturally
sensitive, trauma-informed manner using empirically informed interview techniques.
If an evaluator chooses not to interview a child, the evaluator should explain the reason
for this decision in the report.

Evaluators should interview all children who reside in the home, including stepsiblings,
half-siblings, foster siblings, or other children, if appropriate given the issues under
evaluation.

Evaluators should obtain written authorization to interview children who are not subjects
of the evaluation prior to conducting the interviews.

In their reports and testimony, evaluators should describe the factors that influenced the
weight that was given to the child’s input and expressed wishes, including, but not limited
to the child’s developmental stage, emotional and cognitive maturity, independence,
temperament, impact of trauma, experiences, cultural considerations, and role in family
dynamics.
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6.7 Evaluation of Relationships

(2)

(b)

Evaluators should assess and describe:

(1) the relationships between each child and all adults living in a residence with the
child and performing a parental caretaking role;

(2) the nature of the co-parenting relationship between the parents;
(3) sibling relationships; and
(4) children’s relationships with extended family members and significant others.

Evaluators should gather data sufficient to reach an adequate understanding of cultural
issues in families that are relevant to the assessment of relationships.

Section 7:
Interviewing of Children

7.1 Competence in Forensic Child Interviewing

(a)

(b)

(©

Evaluators should have knowledge of evidence-informed forensic child interview
procedures and be able to articulate the evidence-informed strategies they used to elicit
information from the child, such as the use of free recall methods.

Evaluators should have knowledge of the numerous factors that can affect the reliability
and validity of children’s statements, such as the effects of various forms of questions,
multiple interviews, repeated questions, the presence of others.

Evaluators should be skilled in conducting culturally sensitive and trauma-informed
interviews with children.

7.2 Structuring of Child Interviews

(a)

(b)

(©

(d)

Evaluators should recognize that the purpose of interviews with children is to gather
information from the child about the nature and quality of a child’s relationships, life
and family experiences, perspectives on family issues, wishes, and preferences;

Evaluators should plan and structure interviews with their purpose in mind, and consider
the child’s age, developmental stage, language abilities, culture, any disabilities, and any
known traumatic or adverse experiences;

Evaluators should inform children in a developmentally appropriate manner of the purpose
of the interview and that what they say is not confidential.

Evaluators should strive to gather sufficient information to be able to consider a range
of hypotheses about the issues central to the evaluation.
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Section §:
Observational-Interactional Assessment

8.1 Conducting Parent-Child Observations

(a)

(b)

(©)

(d)

(e)

®

Evaluators should observe each parent and their children together, regardless of the child’s
age, unless doing so creates a significant risk to the child’s physical or emotional safety or
when such observations are impossible, such as when a parent is incarcerated or otherwise
unable to participate in a parent-child interactive session.

Evaluators should conduct their observations to view samples of interactions between and
among the children and their parents and to obtain data reflecting on each parent’s skills
and ability to respond to the children’s needs and manage their behavior. In assessing
each parent’s skills and abilities and the reciprocal relationship between parent and child,
evaluators should be attentive to:

(1) signs of reciprocal interaction and attention;
(2) parent’s communication skills with the child;

(3) methods by which parent manages the interaction and influences the child’s behavior,
thoughts, attitudes, and feelings;

(4) parent’s demands and expectations relating to developmentally appropriate behavior;
(5) the appropriateness of any materials brought to the interactive sessions; and

(6) developmental appropriateness of child’s language, behaviors, and reactions in the
presence of each parent.

Evaluators should be mindful that their presence and the presence of others in the same
physical environment as those being observed may influence the behaviors and
interactions that they are observing.

Evaluators should specifically describe the behavioral interactions between parents and
children and differentiate their impressions and opinions from their observations.

When parent-child observations have not been conducted based on risk to the child,
or when conducting such observations are impossible, evaluators should clearly note
this in the record and articulate the basis for their decision to not conduct parent-child
observations in their report.

Evaluators should articulate the limitations of their opinions and recommendations when
observations of each parent with the children have not been completed.
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8.2 Procedural Issues Regarding Parent-Child Observations

(a)

(b)

(©)

Evaluators should give the parties information regarding the purpose of the parent-child
observation, the way observational sessions differ from interview sessions, and any
guidelines or instructions for the observation before the meeting takes place.

Evaluators should schedule all observational visits with advance notice to the parents.
Unannounced or covert observations, such as use of hidden cameras or microphones,
are inappropriately intrusive. This is not intended to apply to unintentional observations
such as those that may occur in a waiting room or in public areas in which evaluators
and participants may encounter one another.

Evaluators should create a detailed record of the observation session. If neither audio
nor video recording is done and contemporaneous notetaking is difficult, notes should
be entered as soon as possible following the session, and the time and date that the
notes were made should be recorded in the record.

Section 9:
Collateral Sources of Information

9.1 Collateral Sources

(a)

(b)

The term “collateral sources” or “collaterals” refers to individuals or institutions who
provide information to the evaluator as part of the evaluation process who are not parties,
attorneys, consulting experts in the case, or the court.

“Collateral materials,” sometimes referred to as “ancillary materials,” refer to any materials
provided by the parties or attorneys as supporting documentation.

9.2 Quality and Relevance of Collateral Information

(2)

(b)

(c)

Evaluators should use their best efforts to gather relevant, reliable, and valid information
from collaterals to aid in exploring multiple hypotheses under consideration.

Decisions regarding the management of submissions from parties or attorneys can be
challenging. Evaluators should develop a policy addressing such submissions and should
include a description of that policy in the information furnished before evaluations are
undertaken.

Evaluators should be knowledgeable about jurisdictional laws, case law, rules, and
regulations concerning the review of child protection records, prior evaluation reports,
and exceptions to the release of formerly protected information which may appear in an
evaluation report and released as part of record production.
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(d)

(e)

®

(2

Evaluators should be judicious in determining which confidential records to request and
should consider the potential impact of intrusions on privacy, repercussions on the family,
and deterrent effects on obtaining mental health care.

Evaluators should consider collaterals’ relationships with and allegiance to the parties
when assessing the accuracy and reliability of the information they provide and should
be prepared to explain their opinions concerning the accuracy and reliability of the
information.

Evaluators should recognize that collaterals may have relevant information about issues
central to the evaluation but not be willing to disclose it. When collaterals decline to
provide information, evaluators should note it in the record, including any reasons given
by the collateral for declining to participate or answer questions.

When important sources of collateral information are not available, evaluators should
make this known to the court in their report.

9.3 Communication with Collaterals

(a)

(b)

Evaluators should inform the parties of whom they will be contacting for collateral
information and obtain written authorization from the parties when necessary for the
release of protected information.

Evaluators should inform collateral sources in writing of the general purpose of the
evaluation, how information they provide will be used, and that the information discussed
between the collateral source and the evaluator is not confidential.

Section 10:
Use of Formal Assessment Instruments

10.1 Deciding to Use Formal Assessment Instruments

(a)

(b)

(©)

(d)

The term “formal assessment instruments” includes tests that are scored using a
standardized process as well as structured procedures and instruments that are scored
using non-standardized procedures. It does not refer to assessment procedures and data-
gathering techniques that are not scored.

Evaluators should recognize that the use of formal assessment instruments is within
their discretion and is not always necessary in a particular evaluation.

When evaluators are qualified to use formal assessment instruments and elect not to
do so, they should recognize that they might need to articulate the basis of that decision.

Evaluators should recognize that data received from standardized formal assessment
instruments have known reliability and validity statistics. Unstandardized formal
assessment instruments lack the power of those statistics and provide a different type
of information that may be less reliable.
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10.2 Evaluator Background and Qualifications

(a)

(b)

Evaluators should be trained and experienced in the selection and administration of formal
assessment instruments. Additionally, evaluators should have sufficient knowledge to
independently interpret test data and to integrate test data with other information gathered.

If use of formal assessment instruments is deemed advisable, and if the evaluator does not
have sufficient education, training, and expertise to use the appropriate formal assessment
instruments, the evaluator should refer the administration and scoring of the formal
assessment instruments to an expert who has sufficient training and experience, including
education and training in the interpretation of formal assessment instruments within a
forensic context.

10.3 Selection and Use of Formal Assessment Instruments

(a)

(b)

(©)

(d)

Evaluators should be prepared to articulate the bases for selecting the specific formal
assessment instruments they use and the limitations of those instruments. Whenever
possible, evaluators should use instruments that have been normed on child custody
litigants or for which there are comparison group data. Likewise, evaluators should

use instruments that are normed on the race/ethnicity group and language of each party,
or on an appropriate representative sample, whenever possible.

Evaluators should use formal assessment instruments in accordance with the instructions
and guidance contained in the manuals that accompany the instruments. When using
formal assessment instruments, evaluators should not make substantial changes in format,
mode of administration, instructions, language, or content because violations of standard
administration procedures can invalidate results. When such changes have been made,
evaluators should articulate the rationale for having made such changes.

Evaluators should be mindful of the potential impact that cultural and language diversity
may have on test performance and results and be prepared to explain the possible impact.
Evaluators should also recognize that disabilities may not directly impair parenting but
may impact test results.

Evaluators should recognize that formal assessment instruments carry an aura of precision
that may be misleading. For this reason, evaluators should not assign greater weight to
data from formal assessment instruments than is warranted, particularly when their
opinions have been formulated on some other bases.

10.4 Inclusion in Reports of Data from Previous Reports

Evaluators should consider including formal assessment data from previous evaluations in their
reports. In doing so, evaluators should examine how current the data are, the qualifications of the
previous evaluator, the context of the previous evaluation, and the importance of examining the
raw data.
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10.5 Use of Computer-Generated Interpretive Reports

Evaluators should exercise caution in the use of computer-based interpretations and prescriptive
texts. Statements from computer-generated reports should be clearly identified as such in reports
and records. Evaluators should consider how interpretative statements are derived, and whether
that method creates reports that are empirically reliable enough for a forensic context.

Section 11:
Presentation and Interpretation of Data

11.1 Presentation of Information and Opinions

(a)

(b)

(c)

(d)

(e)

®

(2

In reports and when offering testimony, evaluators should strive to be accurate, objective,
fair, and independent, and avoid presenting information in a manner that may be misleading.
Evaluators should include in their reports a listing of every contact, date, and duration of
contact with individuals involved in the evaluation. Evaluators should specify the sources
of information collected during the evaluation and relied upon in formulating their
opinions.

Evaluators should refrain from offering opinions regarding parenting plans when they
have not evaluated all of the parties, including the children.

Evaluators should expressly link the data presented in the report to their analysis of the
issues being evaluated.

Evaluators should strive to rely on the best available peer-reviewed literature and research
when interpreting data and formulating their opinions. Evaluators should provide citations
for specific literature to which they refer in their reports and should be prepared to discuss
any such research to which they refer, its quality and limitations, and its relevance to the
individual family, as well as literature that offers differing perspectives, and why they
chose to rely on one set of data over another.

Evaluators should recognize that use of diagnostic labels to describe the functioning of
the parties can divert attention from the focus on their abilities and capabilities as parents.
For these reasons, evaluators are cautious when using diagnostic terms, and should provide
behavioral descriptions of any significant personality characteristics they note that bear
upon the issues before the court.

When proposing different parenting time schedules or arrangements for siblings, evaluators
should clearly articulate the advantages and disadvantages of each proposed plan.

Evaluators should not include information in their reports that is not relevant to the issues
before the court and that does not provide a substantial basis of support for their opinions.
Evaluators should retain all information gathered, comply with lawful requests to produce
that information, and be prepared to discuss their reasons for including or not including
certain information in their reports.
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(h) Evaluators should provide an evidence-informed basis for their opinions and be prepared
to discuss case information and peer-reviewed literature that led to their opinions.
Evaluators should inform the court when a particular psycho-legal question cannot
be answered due to an insufficient basis for an opinion.

(1) Evaluators should disclose in their report when there is known incomplete, unreliable,
or missing data, and articulate the implications of this on any opinions offered.

11.2 Articulation of the Bases for Opinions Expressed

(a) Inreports, evaluators should differentiate information gathered from interviews,
observations, and other data from their inferences and opinions.

(b) Inreports, evaluators should explain the relationship between information gathered,
their data interpretations, and opinions expressed concerning the issues in dispute.
There should be a clear correspondence between the opinions offered and the data
contained in both the report and case file.

(c) Evaluators should only provide opinions that are sufficiently based upon facts or data,
reliable principles and methods, and principles and methods that have been applied
reliably to the facts of the case.

11.3 Recognition of the Scope of the Court Order

Evaluators should avoid offering opinions to the court on issues that do not directly follow
from the order of appointment or engagement agreement or are not otherwise relevant to
the purpose of the evaluation as articulated in the court order or engagement agreement.

If new substantive issues arise during the evaluation, the appointment order or engagement
agreement should be modified to encompass the additional issues.

11.4 Adequacy of Data

Evaluators should provide opinions about the behaviors and personality characteristics of

a particular individual only when the evaluator has conducted a direct examination of that
individual and has obtained sufficient data to form an adequate foundation for the information
provided and opinions offered. Evaluators should connect these data to the specific issues guiding
the evaluation.

11.5 Identification of Collateral Sources

Evaluators should list the collateral sources with whom they had contact in their report whether
or not the information obtained was utilized in formulating their opinions. When unsuccessful
attempts have been made to contact collaterals, those collaterals should be identified, and an
appropriate notation made in the report.
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11.6 Formulation of Opinions

Evaluators should explain in their report, or otherwise be prepared to explain, how different
sources and types of information were considered in the formation of their opinions.

11.7 Articulation of Limitations

In reports, or if requested during testimony, evaluators should articulate limitations to the
evaluation with respect to methodology, procedure, data collection, and data interpretation.
Additionally, evaluators should acknowledge any biases and how those were addressed.

Section 12:
Approaches Involving Multiple Evaluators

12.1 Types of Team Evaluations

Some evaluators work in a setting where multiple individuals work together to complete an
evaluation. Examples include:

(a) training or supervision models in which an experienced evaluator provides supervision,
support, or assistance to a less experienced evaluator, or more than one evaluator, as part

of formal training or formal peer consultation.

(b) use of a remote or adjunct evaluator in which there is a primary evaluator, and the additional
evaluator conducts a specific component of the evaluation, such as a home visit in a remote
area, or a specialty assessment, such as neurological testing or assessment of a special

needs condition.

(c) full team-conducted evaluations with two or more evaluators working together, such as

in agencies and educational institutions.

12.2 Evaluator Responsibility

Evaluators should identify the professionals who have participated in the evaluation in the report.
All evaluators involved may be answerable to the court regarding their contribution to the report.
A primary or lead professional should be identified to provide substantive accountability for the

evaluation.

12.3 Additional Considerations for Evaluators in Training

(a) The use of any supervision or training model should be noted in the appointment order or
engagement agreement with all trainees and the supervisor named in the order or agreement.

(b) Evaluators who include a trainee as a non-contributing observer of the evaluation should

inform the parties and attorneys, in writing, prior to the trainee’s participation.
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(©)

(d)

(e)

Evaluators providing supervision should provide the parties, attorneys, and the court with
a clear written description of the work that the trainee will be conducting, including who
will be responsible for the integration of data, final analysis, and opinions expressed in
the report.

Evaluators providing supervision for a trainee should sign the report with both answerable
to the court.

Evaluators-in-training should follow the same guidelines for parenting evaluations as
experienced evaluators.

Section 13:
Virtual Evaluation

13.1 Use of Technology

(2)

(b)

(c)

(d)

(e)

®

(2

For reasons including health, cost, convenience, and access to service, evaluators may
conduct components of an evaluation, or the entire evaluation, using communication
technology.

Prior to beginning the evaluation, evaluators should inform the attorneys and the parties
of any components of the evaluation that will be conducted virtually and obtain either
an agreement between the attorneys and parties or an order from the court that virtual
methods may be used.

Evaluators should be competent in the use of communication technology, including
knowledge of telehealth practice guidelines, laws, and regulatory rules in their jurisdiction
that may be applicable to the use of communication technology in evaluations.

Evaluators should have access to a secure and stable communication platform and
establish a back-up method of communication, such as telephone, in the event the
technology fails.

When technology communication is used, evaluators should use it in a balanced manner
with both parties.

Evaluators should describe their policies and procedures for conducting virtual evaluations
in their written information to the parties and attorneys prior to beginning the evaluation.
They should include instructional protocols, including technology requirements, any rules
and procedures regarding interviews, observations, and formal assessment, as well as any
rules and procedures to reasonably ensure privacy and the integrity of the process, such
as scanning the room for the presence of others.

When deciding whether to conduct any or all of an evaluation using communication
technology, evaluators consider factors that may negatively affect the parties’ ability
to participate or the integrity of the process, including, but not limited to:
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(1) the parties’ access, ability, and willingness to use technology;

(2) potential technology difficulties and interruptions that may significantly compromise
the process;

(3) limitations in maintaining privacy and minimizing influences during interviews;
(4) limitations in rapport-building and observing behavior during interviews;
(5) limitations in observing interactions;

(6) mental health conditions, developmental limitations, or other disability that may
significantly affect the process;

(7) concerns about intimate partner violence, child maltreatment, or substance misuse;
and

(8) evolving research regarding the validity and reliability of remote methods.

(h) If an evaluator determines that virtual methods are contraindicated after an evaluation
has begun, the evaluator should inform the parties, attorneys, and possibly the court,
so a new methodology or evaluator can be agreed upon or ordered.

13.2 Virtual Interviews with Children
(a) Evaluators should consider the child’s age and stage of development when determining
if a virtual interview is appropriate.

(b) Evaluators should establish protocols to assess whether the child is in a private setting,
how the child will receive assistance, if needed, and how the interview will be ended
if the child’s interest wanes or safety has been compromised.

13.3 Reporting Virtual Components
(a) In their reports, evaluators should provide a description of any virtual methods used,
including a description of any protocols used to reasonably ensure integrity of the process.

(b) Evaluators should note in their reports where the parties and children were located during
virtual interviews and observations.

(c) Evaluators should note in their reports if any person who was virtually interviewed
or observed appeared uncomfortable or behaved in a manner that might suggest the
environment was not private and free of influences.
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APPENDIX A:
Understanding of the Law, Legal System,
and Family Court Setting

Evaluators are most effective when they possess a working knowledge of the family court setting
and the law governing parenting plans. Evaluators can work to develop their understanding of

the family court setting by attending continuing education programs (including continuing legal
education programs), observing other cases tried in the courts where they work, consulting with
legal professionals and more experienced evaluators, supervision, mentorship, reading, and
experience. Evaluators can also learn about the family court setting from the information available
for self-represented parties that many family courts post on their websites. Legal communities can
enhance the competence of evaluators by offering them training in the laws, rules, and practices
governing family courts in that jurisdiction.

As they develop a growing working knowledge of the family court setting over their years of
practice, evaluators can reduce the risk that their work product is excluded from evidence or given
reduced weight. When they are uncertain about the governing law, evaluators should request
guidance from the court (with copies of the written request to the parties and their counsel) or
consult legal professionals who are not involved in the case.

This appendix (and the accompanying glossary) can help evaluators identify the areas of legal
knowledge that will enhance their competence and value working in the family court setting.

I. The Civil Legal System
Evaluators should develop over time a working understanding of the civil legal system and its
operation in each of the jurisdictions within which they work, including:

A. fundamental principles and operation of the civil legal system, including the role and
function of family courts;

B. sources of governing law (constitutions, statutes, state rules, local rules, key case law);

C. use of evaluations in developing court orders through negotiation, mediation, and other
consensual dispute resolution processes, and by adjudication;

D. how access to justice is facilitated in the family court setting, especially for self-
represented parties;

E. interplay between the laws governing domestic violence and the laws governing child
custody determination;

F. interstate and international child custody jurisdiction; obstacles to interstate and international
enforcement; and assessment of abduction risk and abduction-prevention measures;

G. legal terms of art and legally defined terms in the family court setting (see glossary of
legal terms in Appendix B).
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II. Legal Standards for the Issues Being Evaluated

To identify, gather, and analyze relevant data, evaluators should develop a working knowledge
of their jurisdiction’s legal standards and principles for

A. burdens of proof governing determination of the issues presented for evaluation;

B. adoption and modification of temporary and permanent orders governing parenting rights
and duties;

C. the extent to which prior factual findings of courts (for example, findings that an act or
pattern of abuse occurred or did not occur) are binding and must be treated as established
facts for purposes of the evaluation.

III. Components of Orders Governing Parenting Rights and Duties
A. Evaluators should understand the components of parenting plan and related orders,
including but not limited to provisions governing:
1. communication and information exchange;
allocation of decision-making authority;

2

3. parenting time schedules;

4. deviation from schedules for holidays, vacations, and special days;
5

geographic restrictions on child’s place of residence without further court order
(relocation); and

6. educational, therapeutic, and consensual dispute resolution services.

B. Evaluators should be mindful that their work product may be used both for consensual
resolutions and adjudication. Evaluators should also understand the extent to which the
parties may have a broader range of choices about those provisions in an agreed-upon
order than the law gives courts adjudicating these issues in contested hearings and trials.

IV. Law Governing the Conduct and Use of Child Custody Evaluations

Evaluators should have a working understanding of the laws, regulations, and best practices in the
governing jurisdiction, including:

A. appointment or engagement of the evaluator and termination of the evaluator’s
appointment;

B. conflicts of interest and how the role of the evaluator as a neutral officer of the court differs
from other practice roles;

C. the compulsory nature of court-ordered evaluations;

D. required, discretionary, and prohibited child custody evaluation procedures and methods;

31



e

T o m

e

K.

privacy/liberty/dignity interests of family members and others participating in evaluations
(including confidentiality and privilege);

preconditions for and permissible methods for substance abuse testing;
requirements and expectations for written reports and testimony;

compensation of the evaluator;

court supervision and discipline of court-employed evaluators, and related matters;

general professional ethical and legal standards for evaluators and other mental health
professionals;

restrictions on dissemination of reports, testimony, and evaluator records.

V. Procedural Law and Practices in the Jurisdiction’s Family Court

Evaluators should have a working knowledge of family court procedures, policies, and practices
as they impact use of the evaluator’s work product in adjudication. These include:

A.

O

requirements for responding to subpoenas or requests for reports, files, and testimony
transcripts;

protocols for testifying witnesses;
evidentiary rules governing consideration of reports, and admissibility of written reports;

evaluator duties in discovery proceedings (including records production and evaluator
deposition testimony); and

professional etiquette for communications with counsel and the court, for depositions,

and for the courtroom.
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Glossary of Legal Terms Commonly Used
in the Family Court Setting

This glossary provides brief definitions of some key legal terms that are commonly used in the
family court setting. (Note that each jurisdiction may have local variations of these terms.)

Adjudication: Giving or pronouncing a judgment, order, or decree by a court. Also the judgment,
order, or decree given. The adjudicative process typically includes such events as motions,
evidentiary hearings, judicial conferences, trials, and appeals.

Appointment order: An order of the family court appointing an evaluator to conduct a full or
limited scope parenting evaluation. An appointment order makes the evaluator a person acting
on behalf of the court and, as a matter of best practice, sets forth such matters as the purpose
and scope of the evaluation, provides directions to the parties, their lawyers/attorneys, and

the evaluator concerning the evaluation process, admissibility of any written report, and
compensation of the evaluator.

Burden of proof: Burden of proof means the obligation of a party to establish, by evidence,
a requisite degree of belief concerning a fact in the mind of the trier of fact (judicial officer
or jury or arbitrator).

Case law: Written decisions of courts that are precedents and thus have either binding or
persuasive authority for that jurisdiction.

Civil legal system: The system of laws and procedures for adjudication of non-criminal cases.
Family law is a branch of the civil legal system.

Child custody and visitation order: A court order allocating responsibility for the care of a
child (physical custody) and authority to make decisions about the child’s life (legal custody).
The term “parenting plan” is gradually replacing the terms child custody and visitation (access).
Jurisdictions will have their own definitions of joint and sole legal custody, and joint and sole
physical custody, and visitation (access).

Consensual dispute resolution (CDR): (Also known as Alternative Dispute Resolution or ADR.)
A method of dispute resolution instead of adjudication. The most frequently seen models of
CDR/ADR in the family court setting are negotiation; mediation; arbitration; mediation-
arbitration; and parent coordination.

Constitution: A body of fundamental legal principles for the governance of a nation, state,
province, or similar governmental entity.

Court order: A formal edict or direction issued by a court that has binding legal effect upon
a party or parties, or as to all matters coming before that court.
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Criminal/penal justice system: The system of laws and procedures for adjudication of
government prosecutions for crimes. Some issues encountered in parenting cases, such as
family abuse and child abduction, may involve criminal prosecutions.

Discovery: Procedures before trial or hearing by which the parties can obtain evidence and
testimony in preparation for settlement or contested adjudication. Forms of discovery can
include subpoenaed evidence, demands for production of documents and records; oral testimony
(depositions), written interrogatories, requests for under oath admissions, etc. In some jurisdictions,
evaluators may be required to sit for oral depositions before a matter is settled or adjudicated.

Evidence: Information presented in testimony, written declarations, or affidavits, and exhibits that
is used by the fact finder (judicial officer or jury or arbitrator) to decide the case for one side or the
other. “Admissible evidence” is evidence that the law permits factfinders to consider. “Weight and
sufficiency of the evidence” refers to the persuasiveness of particular evidence in the mind of the
fact finder in light of the burdens of proof.

Governing legal standard: The law governing what orders courts can make, and what facts and
factors may or may not be considered in adjudicating a particular issue.

International custody jurisdiction: Power to make, modify, and/or enforce orders in cases
involving more than one nation. Jurisdictional law governs which of several jurisdictions has
that power over a particular case, subject, and parties.

Interstate/interprovincial custody jurisdiction: Power to make, modify, and/or enforce orders
in cases involving more than one state or province within a nation. Jurisdictional law governs
which of several jurisdictions has that power over a particular case, subject, and parties.

Jurisdiction: The power or authority of a court to hear and try a case; the geographic area in
which a court has power; the types of cases it has power to hear; and the types of orders it is
permitted to make.

Mediation: A type of consensual dispute resolution (CDR)/alternative dispute resolution (ADR)
process in which a neutral third party is engaged to facilitate the parties in self-ordering; i.e.,
developing binding agreements and court orders. A hallmark of mediation is that the third party
does not have the power to impose a decision upon the parties, although some jurisdictions use
“recommending” mediation models. In many jurisdictions, mediation is confidential.

Negotiation: A type of consensual dispute resolution (CDR) process in which the parties try
to reach binding agreements. Negotiations can be conducted with or without lawyers/attorneys
representing one or more of the parties.

Permanent orders: A form of court order issued (typically in the form of a judgment) at the

end of a case. In family law, orders for parenting plans and child support are typically modifiable,
subject to the jurisdiction’s requirements for post-judgment modifications. Many jurisdictions
will not modify a parenting plan without a showing of a material change of circumstances.
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Privilege: Statutory and common law protections for confidential communications (such as
attorney-client, psychotherapist-patient) which prevents or limits the power of courts to compel
disclosure and admission of the confidential communications into evidence. Some jurisdictions
have laws creating an exception to certain privileges in child custody cases. Waiver of privilege
may occur by tendering the issue of physical or mental health in the litigation, by disclosure,

or by a knowing, intelligent and voluntary waiver.

Regulations: Court rules or other rules that are subordinate to legislation. In the family law
setting, there are often state (or provincial) and local court and other rules that augment the
statutes and case law.

Self-represented party/self-represented litigant (SRL): A person appearing before a court or
other tribunal without legal representation from a lawyer, attorney, or other agent. Also known
in some jurisdictions as a “pro se litigant” (pro se from the Latin “for oneself”) or a litigant
who appears “in propria persona’ or “pro per.”

Standard of proof: In a civil court case, including a child custody/parenting determination,

a party usually must prove a fact and/or issue in dispute is true by the “preponderance of the
evidence” or on a “balance of probabilities,” etc.; i.e., anything more than 50% certainty.
However, some issues may require a higher standard of proof, such as “clear and convincing”
evidence. In criminal and quasi-criminal cases (in family law this may include contempt of court
matters), typically the facts and/or issues must be proven to be true “beyond a reasonable doubt.”

Statute: A law adopted by the legislative body of a nation, state, province, or other entity.

Stipulation: In some jurisdictions, an agreement between the parties which, with the approval
of the court, becomes a court order.

Subpoena: A court order or other document with legal force that requires or compels a person
to attend at a hearing or at a discovery event (such as a deposition), or to deliver up certain
documents or other things. A Latin term, meaning literally for “under penalty.” In some
jurisdictions a subpoena is referred to as a “summons” or “summons to witness.”

Temporary order: A form of court order that lasts for a limited period of time. Also known

99 Ces

as “interim orders,” “interlocutory orders,” pendente lite orders” or “holding orders.”

Testimony: Sworn evidence (oral or written), or else evidence made under oath or affirmation
to tell the truth, given in a legal proceeding by a witness. Testimony takes the form of direct
testimony presented by the party calling the witness, and cross-examination conducted by the
opposing party. There are rules governing the form of the questions that may be asked on direct
and cross-examination — with greater leeway for questions asked on cross-examination.

Witness: Person who gives testimony in an adjudicative proceeding. Lay witnesses typically are
percipient (fact) witnesses as to matters within their personal knowledge. Expert witnesses may
give opinion testimony where their subject matter expertise and foundational information meet
the standards of the jurisdiction for such opinion testimony.
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GUIDELINES FOR THE USE OF
SOCIAL SCIENCE RESEARCH IN FAMILY LAW

Preamble

In recent years, increasing attention has been given to social science research in family law* —
especially how it can inform professional practice and contribute to “best interest” decisions for
children. Social science research is defined here as knowledge claims or general assertions about
children, parents, and families in their social context that are derived from data gathered using
one or more of a wide range of scientific research methodologies. Recognized scientific research
methodologies involve description of the population of study and systematic, transparent, and
replicable methods for ethically collecting and analyzing data and reporting the results of studies.

Vigorous debates have occurred within publications, professional conferences, and individual
cases about the extent to which social science research claims are more or less well substantiated
by research data (versus being speculative, untested, or based upon erroneous assumptions).
Some debate is expected and useful for deepening our understanding of children and families;
however, unresolved differences in the family law field can also magnify conflict and confusion.
With more contentious issues, unresolved, inconsistent, and competing research claims and
assertions may, in part, reflect misunderstanding and misuse of research data.

In 2016, then-AFCC President Marsha Kline Pruett appointed an interdisciplinary task force to
develop guidelines to promote critical thinking about effective, responsible, and ethical use of
social science research in family law—related education, practices, programs, and policy making.?
The two-year process of task force meetings, drafting, and revision gave rise to these Guidelines
for the Use of Social Science Research in Family Law.

AFCC does not intend these Guidelines to define mandatory practice. Rather, they are intended
to provide family justice practitioners with guidance, parameters, and boundaries supporting the
responsible use of research in family law.

Feedback received throughout the process made clear there is not universal agreement about
when and if research should be used in family law. Many family justice practitioners value the
general trend toward evidence-informed practice, recognizing the importance of anchoring life-
changing assertions to the most objective sources of knowledge available. Others commented
that family law-related research is of insufficient quality and quantity to be used to support

! These Guidelines refer to family law in the broadest sense and include the practice of law, all family law-related
dispute resolution processes, education and training programs, and policy advocacy or initiatives.

2 AFCC President Marsha Kline Pruett, Ph.D., MSL, ABPP, convened the following people to serve with her on the
task force: Hon. William Fee, Chair; Stacey Platt, J.D., Reporter; Milfred “Bud” Dale, J.D., Ph.D.; Kristin Doeberl,
J.D.; Amy Holtzworth-Munroe, Ph.D.; Janet Johnston, Ph.D.; Gabriela Misca, Ph.D.; Lorie Nachlis, J.D.; Sol
Rappaport, Ph.D.; Michael Saini, Ph.D.; Liana Shelby, Psy. D.; Hon. R. James Williams; Theresa Williams, M.S.;
Jeffrey Wittmann, Ph.D.; and Peter Salem, M.A., Executive Director of AFCC.
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specific recommendations on various issues, e.g., parenting time, effects of relocation, or quality
of parent-child relationship maintained predominantly through technology. Still others warned
that, because research is often derived from group data and focused on majority populations, it
may serve to reinforce the norm, to the detriment of the individual child and minority groups.
The Guidelines themselves take no position on what research methodologies should be used, e.g.
qualitative or quantitative. Rather, they focus on helping consumers of research think critically
about research claims and recognize the constraints of research methodology. This will enable
family justice practitioners to better present and challenge research claims in individual cases,
educational settings, legal matters, and policy making.

Part A: Introduction
Rationale and Purpose

The purpose of these Guidelines is to promote the effective, responsible, and ethical use of social
science research in family law—related practices, programs, and policies. The Guidelines seek to
encourage the use of research by all family justice professionals and self-represented litigants in
a manner that is valid, useful, and applicable in family proceedings.

Social science can support evidence-informed decisions about how best to assist families.
Integrating high quality research into practice promotes the use of empirically grounded
approaches to resolving difficult human problems through best interest determinations, dispute
resolution processes, therapeutic interventions, educational programs, and public policies.
However, inaccurate or misleading use of research may introduce distortions into decision
making or policy that lead to unfortunate outcomes for children and families. The Guidelines
seek to minimize the likelihood of such outcomes.

The Guidelines have been written with the understanding that family justice practitioners (e.g.,
mental health providers, custody evaluators, educators, researchers, mediators, attorneys, and
judges) each have different professional obligations. Moreover, practitioners play different roles
(e.g., researchers produce research, expert witnesses present research, lawyers and self-
represented litigants offer and challenge research, and judges are consumers of research), each of
which requires a different level of knowledge regarding research methods and uses. The
Guidelines recognize and respect interdisciplinary differences. They strive to join practitioners
around a set of core values—thoroughness, precision, and integrity—that transcend differing
roles in the family law process.



Target Audience(s)

The Guidelines are intended for use by the multi-disciplinary professionals who comprise the
membership of AFCC and by all family justice practitioners, including those making, evaluating,
and challenging social science assertions.®

The Guidelines are particularly applicable to three types of practice that rely upon social science
research to inform and support the work of family law:

1. Education and Problem Solving: this includes trainers and educational instructors, as well
as other practitioners who use education in their problem-solving roles, such as
mediators, parenting coordinators, child and parent advocates, judges, collaborative
lawyers, parent educators, and therapists;

2. Litigation/Negotiation/Advocacy: this includes judges, arbitrators, attorneys, expert
witnesses such as custody evaluators and trial consultants, and parents;

3. Public Policy and Program Initiatives: this includes court and community stakeholders,
concerned citizens, special interest groups, lay and professional advocates, government
policy officials, and legislators.

Guiding Principles

The responsible use of empirical research involves looking beyond research claims to consider
the quantity and quality of research evidence in support of those claims. It requires the user of
research to be alert to how research findings are selected, analyzed, summarized, communicated
to others, and applied. The following principles, further explained in the Guidelines, provide
exemplary criteria for these tasks.

Assertions regarding the state of research evidence on any issue or question should be:

1. complete rather than selective in scope;
2. relevant and appropriate to the question or purpose of the issue at hand;
3. accurate, organized, clear to follow, and sufficiently detailed:;

4. based on studies and research that have been independently assessed as high quality;

3 Family justice practitioners include all professionals and litigants, including self-represented litigants, who seek to
present, use, and critique research claims.



5. self-critical, acknowledging limitations;

6. balanced and fair.

Part B: Guidelines

FAMILY JUSTICE PRACTITIONERS USING SOCIAL SCIENCE RESEARCH
SHOULD STRIVE TO:

1. USE HIGH QUALITY SOURCES

Identify reliable and trustworthy sources for research claims (using citations and full
references to authors and publications of research studies).

When using social science, family justice practitioners should rely on the best available research.
Social science research relevant to family law can be found in a variety of sources and within a
range of disciplines, including psychology, law, social work, family studies, sociology, and
anthropology. High-quality research publications and reports are evaluated through a peer-
review process, typically by experts in a specific area of research.

One purpose of the peer-review process is to identify errors or evidence of bias in the design
and/or implementation of the research, in the analysis and/or reporting of findings, and in the
assertions about implications for policy and practice. Generally, research from a peer-reviewed
publication is likely to be of higher quality than that which appears in a non-peer-reviewed
journal. Nevertheless, this does not mean that all peer-reviewed research is superior; peer review
alone does not ensure high quality. Other factors, such as the quality of the publication source
(e.g., journal) and the experience and reputation of the researcher should be considered.
Generally, these factors provide indicators of the quality of the research:

a. Peer-reviewed, published research should be the preferred source of research evidence for
family justice practitioners. Text books, monographs, and edited volumes are
increasingly subject to a peer-review process prior to their publication, although they are
not usually as thoroughly assessed as journal articles.

b. High quality information comes from direct research or reviews, summaries, and
commentaries on research. While meta-analyses, secondary reviews, and research
summaries are often practical and efficient tools, family justice practitioners should
recognize the risks involved in not inspecting the original studies on a topic and, instead,
relying on the interpretations of researchers or authors who did not do the original
research.

c. The most informative summaries and reviews draw on all available data that meet certain
preselected criteria, leading to the inclusion of only high-quality studies. If summaries
and reviews do not describe how they chose studies to include or exclude, they may be
biased or incomplete.



d. A complete reference list with accurate citations should be provided for any written
source.

2. UNDERSTAND BASIC RESEARCH METHODS

Have a basic understanding of research design and the scientific methods used to produce
social science research claims.

A basic understanding of research methods requires familiarity with various research designs and
methods used to study different situations. This helps the family justice practitioner understand a
study’s strengths and limitations. Without such knowledge, family justice practitioners are at risk
of misunderstanding, misusing, or unknowingly accepting the misuse of data.

Non-researchers need not understand in depth what each aspect of methodology means in regard
to particular studies or outcomes. However, they should seek to understand enough to know what
questions to ask in order to find out whether a study is relevant to or representative of their
particular circumstances. Non-researchers can improve their research literacy through continuing
education and consultation. Having working knowledge of fundamental concepts such as
probability, quantitative and qualitative analysis, and applicability of group data to individual
instances is necessary to effectively and ethically make and dispute social science claims.

3. VERIFY TRANSPARENCY

Ensure that research studies are accurately reported so distinctions among studies can be
understood.

Transparency, or openness, in reporting research provides readers sufficient information to
assess potential research biases, the reliability of the methods used, and the credibility and
applicability of the conclusions.

The responsibility for promoting transparency in the dissemination of social science research is a
shared task among researchers, journal editors, peer reviewers, and consumers of research.
Researchers should ensure they are transparent about the methods they used and the potential
limitations of their findings. Those who share research (e.g., create reviews of research findings,
share findings with clients or students, or provide expert testimony about research) should be
transparent about the strength, quality, and credibility of the studies that support their
conclusions. Those who read and use research should ask critical questions about the strength
and limitations of the research so they might determine the appropriate weight and impact of the
effects reported.



4. REPORT ACCURATELY

Assess and ensure that research studies are accurately reported.

Persons making and disputing research claims should consider the full range of research
available on an issue, rather than selectively drawing on studies or research reviews that support
their arguments. Incomplete or inaccurate reporting of methods and findings, whether from
mistakes or from advocacy toward a specific outcome, diminishes the value of research.

Family justice practitioners should strive to be as accurate as possible in sharing research
findings and should avoid the distortion of findings to support a case or cause. Expert witnesses,
child custody evaluators, and lawyers have an ethical duty to refrain from offering expert
evidence in court that they know would be untruthful, unsupported, unreliable, invalid, or
misleading.

5. BE CURRENT AND COMPREHENSIVE

Ensure that claims about the state of research evidence on any issue are based upon
complete reviews of the cumulative body of foundational and current research studies on
that issue.

When reporting the current state of the scientific knowledge on a given topic, family justice
practitioners should strive to be up to date regarding available research findings on that topic,
identifying results that both support their position and contradict it. When not reporting in a
current or comprehensive manner, those making research claims should be explicit about the
scope of those claims.

To stay current in their understanding of the scientific literature, family justice practitioners
should routinely read the research and attend seminars or conferences. They might also seek
professional consultations from knowledgeable colleagues with appropriate expertise.

6. VERIFY GENERALIZABILITY OF RESEARCH CLAIMS

Verify the extent to which research claims can be generalized (a) to the facts of a particular
case, (b) to diverse populations of clients and service providers, (c) to family law settings
not included in the original studies, and (d) in diverse places.

Conclusions from research conducted on specific groups of people might not apply to everyone.
Family justice practitioners should consider developmental, cultural, racial, socioeconomic, and
other relevant factors when applying research findings to a specific family. Research is often
based on “convenience samples” using narrow social, racial, socioeconomic, or other groupings
(e.g., white middle class), and the findings might not be applicable to persons of differing
race/ethnicity, social class, or other social identifications or circumstances. Family justice



practitioners should identify when research findings being presented might not apply to a
specific family or group.

Furthermore, research typically reports on group, or aggregate, data (the exception being case
studies), and the results do not mean that everyone will experience the same outcome. For
example, if research suggests that many children adjust to divorce by exhibiting certain
behaviors, this does not mean every child of divorce will have the same reaction. Therefore,
when using research to support or explain an opinion, make a recommendation, or provide
general education, family justice practitioners should be clear that while the group data may
support a specific conclusion, it does not guarantee that same behavior or outcome for particular
persons or family circumstances.

7. COMMENT ON STUDY LIMITATIONS

Understand and acknowledge the limitations of research design and methodology that may
impact a study’s findings in reports and summaries.

Thoroughly describing the limitations of a study or a research review helps prevent it from being
given more weight or being considered more broad-based than is warranted. For example, if data
are collected only at the conclusion of an intervention being studied, one cannot make
assumptions about the intervention’s longer term outcomes. Family justice practitioners should
acknowledge the limitations of the research and scientific literature when presenting information
and making recommendations. Specifically, they should discuss any limitations related to how
strong the findings are—and for whom—in their reports, testimony, and presentations.

8. CONSIDER ALTERNATIVE INTERPRETATIONS

Consider and acknowledge alternative explanations of research claims and their
applicability to a new problem, issue, case, or dispute.

It is important to consider research findings from different perspectives. Empirical studies are
often focused on specific questions/hypotheses that frame the interpretations of the data. In
discussion of the data, alternative perspectives should be identified and competing hypotheses
examined. The research may have failed to include or measure other factors that might explain
the outcome or behavior of interest. For example, a study might report that children’s adjustment
to divorce may be attributable to father involvement or mother’s parenting if these are the
variables studied, when in reality conflict or poverty might explain as much or more of the
outcomes. It is also possible that a study shows no significant results, because what really
mattered wasn’t studied. For example, outcomes of “separation” may be largely a function of
ongoing parental conflict that wasn’t identified in a study.

Family justice practitioners must, therefore, be cautious about interpretations presented as if they
are the only possible conclusions to draw. They should, for example, be careful to distinguish



between correlational and causal findings. What researchers find is influenced by what they
choose to study, how they choose to study it, and what they cannot study due to practical
limitations.

9. IDENTIFY CONSENSUS AND DISAGREEMENT ON QUANTITY AND
QUALITY OF RESEARCH

Identify areas of broad consensus and disagreement about the state of the research on an
issue, acknowledging strengths and deficits in quantity and quality of research studies.

Family justice practitioners should disclose whether there is sufficient research—considering the
number and quality of separate research studies—on a topic to draw firm conclusions. It is also
important that they be transparent about the extent to which those studies generate findings that
are consistent or contradictory, and the possible reasons for contradictory findings, as not all
research is of equal scientific quality or has the same relevance to the issue at hand. Meta-
analyses and systematic reviews are exemplary means of culling results to show a consensus of
findings that extend across different kinds of studies.

It is rarely safe to draw on a single study to offer or dispute firm evidence on an issue. One can
be more confident when a study has been replicated, that is, when multiple studies on the same
topic that rely on similar methodologies and draw from similar samples generate similar results.

10. DISCLOSE CONFLICTS OF INTEREST

Identify and disclose potential conflicts of interest that may influence or bias research
claims in support of specific interventions, services, or child custody policies.

Family justice practitioners should reflect on and be open about motivations that might impair
their ability to objectively and accurately appraise research claims. For example, a person who
conducts research on a program they developed, or in which they have an advocacy or financial
interest, should disclose this information along with any steps taken to ensure that the study has
been conducted, and the findings reported, in an objective manner. Conflicts of interest should be
avoided when possible and disclosed when present. Consumers of research should remain
vigilant for research reports that espouse a particular interpretation of existing data but are less
than reliable due to conflicting interests impacting the expert presenting them.



11. IDENTIFY BASES OF CLAIMS

Distinguish the parts of a claim or opinion that are based on social science research from
parts drawing on other bases, such as clinical observation, personal and professional
values, or professional experience.

Social science research should be used to inform, but not determine, a specific course of action.
Other factors or sources of knowledge are also relevant. The key is to clarify the basis of
knowledge.

Individual research studies, or even synthesized meta-analyses or reviews of studies, are not
sufficient on their own to definitively support a specific determination or course of action,
particularly when applying group research findings to an individual case. Resolutions and
arguments presented in family law matters will therefore often draw on other bases beyond social
science research, including professional judgment, clinical observation, and societal values.
Persons making claims should be transparent about the different factors that led them to a
particular conclusion, and the relative weight they applied to these factors.

12. ACKNOWLEDGE AND ADDRESS POWER IMBALANCE

Be aware of and correct for power imbalances between professional and client or differing
professions that may lead to uncritical consideration or acceptance of research claims.

Family justice professionals should be mindful of the impact, or perceived impact, of their
expertise and influence over their clients and other practitioners. For example, parents attending
a divorce education program might accept research claims by the presenter at face value and
without critical assessment. Similarly, a lawyer with limited social science literacy might
uncritically accept the representation made by a researcher or expert witness.

As such, family justice professionals who are presenting research should thoughtfully consider
the manner in which it is being shared. Those listening to presentations have a right to a full and
fair airing of the research so they are better positioned to critically review and question the
information.

13. ESTABLISH RELEVANCE

Establish the relevance of social science research claims to the issue in family law by
addressing the degree of fit between the research and the family law matter.

The use of social science research findings offered as evidence in an adjudicative process, as
information to enhance decision making in a dispute resolution process or in educational
programs, requires consideration of how the research applies to the issue(s) under consideration.
This requires determining how the concepts, findings, or principles of the research fit the context
and facts, and therefore whether the research helps decision makers (e.g., courts or parents) to



resolve important and material issues in the case. The connection between the social science
information put forward and the disputed issue or issues in a case should be examined each time
it is introduced, whether for a trial or another dispute resolution process.

14. ADHERE TO RULES OF COURT AND RULES OF EVIDENCE

Know and follow the rules of court and relevant statutes as they relate to the use and
presentation of social science in family law proceedings.

The rules of court (and, often, other dispute-resolution processes) are designed to balance
fairness and efficiency, resulting in a just process. Rules of evidence provide the means for
determining what evidence is admissible, how it will be heard and challenged, and how much
weight it will be given. The rules of evidence regarding the admissibility of scientific evidence
require additional considerations of soundness, validity, and reliability. If scientific evidence is
admitted in family court, the ultimate weight given to that evidence is the responsibility of the
judge.

The rules of evidence govern when, how, and under what conditions an expert witness can
introduce social science knowledge into the court process. Knowing the rules of evidence helps
social science and legal professionals use and challenge research properly, in ways that satisfy
the requirements of evidence laws. Working on any interdisciplinary boundary—but especially
one where research sometimes provides influential evidence—dictates that professional
participation is in keeping with the highest ethical, scientific, and professional standards.
Achieving these standards requires familiarity and understanding of the laws and policies
governing the introduction and use of research in family law proceedings.

The rules of evidence for family proceedings are not always identical to those applicable in
criminal and most other civil proceedings, as family courts must take account of the best interests
of children as well as fairness to the parties. Further, judges and other professionals are
inevitably affected by their implicit understandings of social reality and family life. Judges and
other family justice professionals need to be self-aware, articulate their social understandings,
and check them against the best available social science knowledge.

15. AVOID MISLEADING TACTICS
Avoid tactics that contribute to false or misleading empirical claims.

Deliberate misrepresentation of social science is unethical. Examples of misrepresentation
include using one’s status as an expert in the field (rather than the research itself) to legitimize
advocacy claims; impugning the integrity of another researcher to delegitimize alternate
interpretations; or cherry picking, i.e., selecting and presenting studies that support an argument
while ignoring those that refute it.
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Information should be presented in a way that organizes the evidence clearly and clusters
information to offer an informed and balanced opinion of the research presented.

16. SEEK CONTINUING EDUCATION

Improve research literacy by participating in and promoting personal, professional, and
public education regarding the findings and use of social science research in family law.

Research literacy addresses the degree to which family court practitioners understand the general
purposes, methods, and contexts associated with generating, conducting, and reporting research.
Family justice practitioners should seek and promote continuing education on an ongoing basis
by attending continuing education programs and keeping current on the professional literature.

Continuing education is especially important in an interdisciplinary setting such as family law.
Family justice practitioners should endeavor to stay current on the most recent social science
research related to family law topics such as child development, the impact of separation and
divorce on children, parent-child contact problems, intimate partner violence, the role of
fatherhood, and the efficacy of various programs and processes (including mediation, parenting
coordination, and divorce education) that families might encounter.
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Between Ruling and Appeal

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



The Window

« The court has made its oral or letter opinion ruling but the
judgment has not yet been drafted or entered

« > The ruling 1s against you, but it is also against the law. The judge
got it wrong

« = The ruling 1s for you but it might be against the law... or it
certainly 1sn’t ideal ... the way you wished the court would have
articulated its ruling

« Lawyering in this window of time 1s important; do not wash your
hands of it before handing it to appellate counsel

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



So You've Suffered a Bad Ruling

« Reasons to take action now, before the notice of appeal
« 1. The judge might actually reconsider

«+Find this out now, instead of two years from now on remand
from appeal

« 2. Preserve your argument very clearly for the appellate court.

(Y
S, Saucy & Snow
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The Options Prior to Appeal

< Motion for a New Trial
+»Motion to Reconsider

+0Object to the Form of Judgment

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



ORCP 64 Motion for New Trial

« Must be filed within 10 days of entry of judgment
« Can be filed before judgment

« Filing after entry of judgment has impact on Notice of Appeal
timelines so be careful!

« If the Notice of Appeal has been filed, the trial court has lost
jurisdiction to consider the Motion for New Trial

« If the court 1s still considering your post-judgment motion for
new trial as your 30 day appeal window closes, filing the appeal
might be oo early.

« If the trial court does not act on the motion, it is deemed denied by
operation of law after 55 days. ORCP 64 F

ATTORNEYS AT LAW

(Y
S, Saucy & Snow



Timing of Motion for New Trial —

Timeline Key

« ORCP 64 Motion after Notice of Appeal --- bad

« ORCP 64 Motion after judgment but before appeal —
possible, but impact on Notice of Appeal deadlines

«» ORCP 64 Motion before entry of judgment — best
option, doesn’t hurt

(Y
S, Saucy & Snow
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Motion for New Trial - Substantive Requirements

« 1. Irregularity in the proceedings of the court, jury or adverse party, or any
order of the court, or abuse of discretion, by which such party was prevented
from having fair trial.

« 2. Misconduct of the jury or prevailing party.

« 3. Accident or surprise which ordinary prudence could not have guarded
against.

« 4. Newly discovered evidence, material for the party making the application,
which such party could not with reasonable diligence have discovered and
produced at the trial.

« 5. Insufficiency of the evidence to justify the verdict or other decision, or
that it is against law.

« 6. Error in law occurring at the trial and objected to or excepted to by the
party making the application. ORCP 64B

(Y
S, Saucy & Snow



Motion to Reconsider/Motion to Clarify

« It 1s not a real thing....

« “The so-called ‘motion for reconsideration’ appears neither in the
Oregon Rules of Civil Procedure nor in any other Oregon Statute.”
Carter v. U.S. National Bank, 304 Or 538 (1987). In fact, it has been
suggested in appellate court opinions that a motion for
reconsideration be called a “motion asking for trouble.” 1d.

« The court has long held that a motion to reconsider is actually a
motion for a new trial. Guenther v. Martinez, 98 Or App 735, 737,
780 P2d 799 (1989).

(Y
S, Saucy & Snow
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Motion for Reconsideration/Clarification

« Do 1t anyway
« Court can actually revise its ruling

« Attach a legal argument memo and supplemental declarations (they
are required under ORCP 64 regardless)

«'This has the potential added benefit of more clearly preserving
your errot.

+ Remind the court it can change its mind at any time before the
judgment 1s entered, and make the motion in conjunction with your

request for specific findings of fact to make the court rethink its
analysis, or at least articulate it

& Wrona and Wrona, 66 Or App 690, 674 P2d 1213 (1984); Barone v. Barone, 207 Or
26, 30, 294 P 2d 609 (1956). Hiestand v Wolfard, 272 Or 222 (1975); Marriage of

Haguewood, 50 Or App 169 (1980)
S, Saucy & Snow
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Object to the Form of the Judgment

« Use an objection to the form of judgment hearing and
pleadings to address judgment findings

« Point out that ORCP 62A requires the court separately
state findings of fact and conclusions of law

(Y
S, Saucy & Snow
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Object to the Form of Judgment

« 1. Object to findings that hurt; see if the court will
remove them or reconsider them

« 2. Propose additional/different findings that help you
case, even if it 1s just helpful to the appeal

- Make sure the judgment clearly articulates findings
that support the legal analysis you think the court
should have conducted

(Y
S, Saucy & Snow
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Object to the Form of the Judgment

« 3. Make the appellate case easier. Include findings and
rulings that make the errors clear and obvious.

« —2>Make sure the judgment clearly articulates the
incorrect legal analysis conducted by the court

+»=> Include findings the court made that are problematic
so you can later highlight those on appeal

< Do not rely on the court’s oral statements, regardless of
how crazy they are. Arguably those have no impact unless
they are memorialized in the judgment.

«+=> Try to attach/incorporate a transcript to the
judgment, arguing that 1s the best evidence of the
ruling...



You Got a Good Ruling

« Assess the ruling

«The outcome may be good but 1s the court’s analysis
supportable on appeal?

« D1d the court conduct the necessary legal analysis?
«e.g. did the court get the Kunze analysis correct?

«e.g. Did the court consider the full set of criteria a move case?

« D1d the court make inappropriate/wrong statements as the

reason supporting its ruling? N
S, Saucy & Snow
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Consider the likelihood of a loss on appeal and how

1t might impact your case

« The GOOD
« You have leverage because you prevailed

« Statistically, the Respondent on appeal has a higher likelihood of
success to prevail

« THE BAD
« Appeals take time and money .... For both parties

« If you lose, there is high probability of attorney fees being
awarded against your client on appeal and a remand

(Y
S, Saucy & Snow
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How to Really Win 1t Now

< What can you do in the trial court now to elevate your
chance of success on appeal

« 1. Revise/1improve the court’s findings of facts

(Y
S, Saucy & Snow
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Revise/Improve the Court’s findings of fact

«» What the trial court SAID at the close of hearing 1s ultimately
irrelevant ... so put findings in the judgment that say what
you want the court to have said

“Plaintiff seeks to attach legal significance to the ‘offhand thoughts' remarks of the
trial court to the effect that plaintiff should prevail. We disagree. Antecedent remarks
of the trial court which are not incorporated into the written findings or judgment are
not considered to be findings of fact subject to review by this court.™ * * It must be
remembered that a trial judge's oral decision is no more than a verbal expression of his
informal opinion at that time. It is necessarily subject to further study and
consideration, and may be altered, modified, or completely abandoned. It has no final
or binding effect, unless formally incorporated into the findings, conclusions, and
Judgment. ***“The reason why the rule which the defendant invokes is not applicable
here is that a statement from the bench does not constitute a judgment until reduced to
an order, decree or judgment. ***Accordingly, we direct our attention solely to the
written findings of the court.” Kallstrom v. Kallstrom, 265 Or 481, 484, 509 P2d
1195, 1196-97 (1973)



But Judge, You Didn’t Say That

« If you need to have a form of judgment hearing on the
additional findings, no problem

« “Your honor, I'm just offering additional and
supplemental findings of fact that you can chose to
agree with or to exclude, but I want to make sure you
have those available to you for consideration ... should
you want to adopt any of those in this judgment too.”

(Y
S, Saucy & Snow
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Agree to a Motion to Reconsider/Remand?

« 2. Assess the probability that conducting the legal
analysis an alternate way will change the judge’s mind as
to the ultimate conclusion. If not, suggest or agree to a
motion to reconsider 1n light of the legal analysis both
lawyers agree to...or even a remand from the appeal

« This should make sense for the potential appellant —
their best outcome on appeal 1s likely a remand. It
allows you the opportunity to help the court make the
right findings and still support your client’s position.

«»Get the additional findings now, while still fresh in the

judge’s mind. a
S, Saucy & Snow
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Agree to a Motion to Reconsider/Remand?

« Benefits for party defending the court’s ruling:

« 1. You have the same judge decide the same issue close in time
(not a new/different judge 18 months from now without the trial
fresh in their mind)

« 2. You completely close off any avenue for potential appeal.
You win now with certainty

«+E.g. Agree in cases of property or support issues, but perhaps
not the best option in parenting time cases where the length of

the appeal process could benefit you even if remanded

ATTORNEYS AT LAW
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Final Thoughts

« Whether the ruling is for you or against you, consider a consult with
an appellate lawyer before entry of the judgment to see what you
should be thinking about to advocate for your client

(Y
S, Saucy & Snow

ATTORNEYS AT LAW



Post-Ruling, Pre-Appeal
Form Examples

Arguing Against the Ruling:

Motion to Reopen and Supplement the Record

Objection to Form of Judgment

Defending the Ruling:

Objection to Motion to Reconsider

Response to Motion for New Trial

Objection to Motion to Reopen the Record and Motion to Reconsider

Objection to Motion for New Trial and Motion for Reconsideration
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF
No.
In the Matter of the Marriage of )
MOTHER DARLING, %
Petitioner, % RESPONDENT’S MOTION TO
) REOPEN AND SUPPLEMENT
and ) THE RECORD
FATHER DARLING, %
Respondent. %

Comes now, Respondent (Husband), through attorney Lauren Saucy, and moves the court to
ALTERNATIVE ONE: NEW EVIDENCE: reopen the record on the grounds that new evidence
(Declaration of Respondent’s Counsel) needs to be considered. Respondent requests that the court reopen
the record to hear additional testimony before entry of a judgment in this matter. In the alternative to a
hearing, Respondent requests that the court accept his affidavit attached hereto as substantive evidence.
ALTERNATIVE TWO: RECONSIDER: reconsider the legal analysis regarding its ruling on

in light of the evidence already in the record and the supplemental arguments of counsel
(Declaration of Respondent’s Counsel) filed herewith. Respondent respectfully requests that the court
articulate its legal analysis in light of this supplemental argument through a written ruling or oral ruling on
the record such that it may be preserved for supplemental proceedings and on appeal.
ALL: In support of this motion, Respondent relies on the declaration of counsel filed herewith, the points

and authorities below, and the court’s entire file on this matter.
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POINTS AND AUTHORITIES

1. Baron v. Barone provides that a domestic relations proceeding remains undecided until a
written judgment is entered, even when the court has ruled from the bench. It is accepted that an oral
pronouncement from the bench is not a final determination of the rights of the parties. Barone v. Barone,
207 Or 26, 30, 294 P 2d 609 (1956).

2. A statement from the bench does not constitute an order or a judgment until it appears in a
written order or judgment. In Matter of Marriage of Conley, 97 Or App 134, 137, 776 P2d 860 (1989);

3. A judge may change his mind concerning the proper disposition between the time of a hearing
and his final action which takes place when he signs the order disposing the matter. State v.
Swain/Goldsmith, 267 Or 527,530,517 P 2d 684 (1974). See also Wrona and Wrona, 66 Or App 690, 674
P2d 1213 (1984):

“A judge may change his [or her] mind half a dozen times after announcing [the] decision

and take additional testimony *** which may throw a new light on the problem, *** and,

until a formal judgment or decree is finally entered of record, the case remains in the bosom

of the court®**.” Id at 692.

4. A trial court has broad discretion to reopen a case to permit a party to present further
evidence. Hiestand v Wolfard, 272 Or 222 (1975); Marriage of Haguewood, 50 Or App 169 (1980).

5. Declaration of Respondent’s Counsel setting out (ATL ONE:) new evidence not at the time
available and recently discovered (ALT TWO:) the legal issues the court did not fully consider and/or rule
on in this matter are intended to correct misstatements and law relied on by the court in making its ruling

in this matter.

Dated this day of ,2022.

Lauren Saucy, OSB #034441
Attorney for Respondent
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF
No.

In the Matter of the Marriage of )
MOTHER DARLING, %

Petitioner, % PETITIONER'S OBJECTION TO

) RESPONDENT'S FORM OF
and ) JUDGMENT

FATHER DARLING, %

Respondent. %

Petitioner, through her attorney Lauren Saucy, objects to Respondent's proposed form of judgment
as detailed below.
Points and Authorities

Background

Legal Argument
Petitioner objects to the proposed Judgment because it is inconsistent with applicable law and not
supported by substantial evidence for the reasons outlined herein.

a. Attachment and Incorporation of the Letter Opinions to the Judgment Creates
Inconsistencies and Ambiguities in the Court's Ruling.

The proposed Judgment attaches and incorporates this Court's letter opinions dated , and
(hereinafter collectively the "Opinions”). ORS 18.038(3) generally allows attachments of

the "affidavits, certificates, motions, stipulations and exhibits as necessary or proper in support of the
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1 judgment." However, the Opinions should not be attached to the Judgment in this case because they fail
2 to comply with ORCP 62, are confusing, fail to include necessary findings of fact and conclusions of
3 law, and they contain substantial inconsistencies.
4 As a general matter, findings of fact and conclusions of law should be separately stated. ORCP
5 62A. Even if such findings of fact and conclusions of law are not separated by headings, they must at
least be separated so as to not to "produce any uncertainty or confusion as to the distinct and separate
effect and operation of either." Weissman v. Russell, 10 Or 73, 75 (1881). In this case, the Opinions fail
8 to satisfy the general obligation of ORCP 62A in separating the relevant facts from conclusions of law.
9 The Opinions were not written as Findings of Fact or Conclusions of Law. The blending of such facts
10 and conclusions creates confusion as to what facts this Court actually found to substantiate the claims
11 and what legal conclusions the Court made in applying these facts. The Opinions do not alleviate this
12 Court from its obligation to make separate findings of fact and conclusions of law, are inadequate on

13 their face, and should not be incorporated into the Judgment in this case.

14

15 b. The Opinions do not Contain Adequate Findings of Fact and Conclusions of Law to
Support the Court's Rulings in Favor

16

17 Counsel for the Petitioner requested special findings of fact pursuant to ORCP 62B. Necessary

18 findings of fact in this case requested by Petitioner relate to material issues including, but not limited to,

19

20 The Opinions appear to find that Despite these apparent findings, the Court concludes

21 that the presumption of equal contribution was not rebutted on the totality of the facts. However, the
22 Opinions do not identify facts that contravene these findings which would otherwise support a ruling that
23 the presumption was overcome. The Opinions also fail to set forth the material facts relevant to

24 Petitioner’s claim
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c. The Judgment Fails to Include Necessary Findings of Fact and Conclusions of Law as
required by ORCP 62.

Petitioner requested specific findings be made by the court. Though the proposed Judgment does
include seven separate proposed special findings of fact, those findings of fact fail to comply with the
requirements of ORCP 62 because they do not address all material facts and conclusions of law
necessary to support the court’s ultimate ruling. For example, material findings of fact and conclusions

of law are missing as to . Petitioner has set forth her proposed findings of fact and the

specific legal issues she requests the court rule on in this objection. She asks that the court respond to
each issue raised to more fully develop the court’s record and to allow for meaningful appellate review
as well as future modification.
Proposed Findings and Legal Issues

Petitioner seeks a determination and clarity on the following proposed findings and matters of

law:

DATED this day of September, 2022.

Lauren Saucy, OSB #034441
Of Attorneys for Petitioner
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF
No.
In the Matter of the Marriage of )
MOTHER DARLING %
) OBJECTION TO PETITIONER’S
Petitioner, ) MOTION TO RECONSIDER
and %
FATHER DARLING %
Respondent. %

Respondent, through his attorney Lauren Saucy, objects to the Petitioner’s Motion to Reconsider.

The Petitioner has filed a Notice of Appeal and this court no longer has jurisdiction of the case,
except to rule on Petitioner’s Motion to Stay which is pending.

The Oregon Rules of Civil Procedure does not provide for a motion to reconsider. If the motion
can be considered a motion for a new trial, that time frame has passed.

Dated this day of September, 2022.

Lauren Saucy, OSB #03444
Attorney for Respondent

9/30/22
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF
No.

In the Matter of the Marriage of )

MOTHER DARLING, %
Petitioner, % PETITIONER'S RESPONSE TO
) RESPONDENT'S MOTION FOR

and ) NEW TRIAL
FATHER DARLING, %
Respondent. %

Petitioner (Mother) responds to Respondent's (Father’s) motion for new trial as follows:
Respondent moves for a new trial under the following rules:
ORCP 64 B(1):

Irregularity in the proceedings of the court, jury or adverse party, or any order of the
court, or abusive discretion, by which such party was prevented from having a trial.

And ORCP 64 B(5):

Insufficiency of the evidence to justify the verdict or other decision, or that it is against
the law.

ORCP 64 B(1)

Respondent’s claim under ORCP 64B(1) should be unpersuasive. To be successful, Respondent must
allege and persuade the court that, due to the irregularity he is alleging, he was prevented from having a trial.
ORCP 64 B(1). That is not the case here. Father at trial was allowed sufficient time and opportunity to

present whatever evidence he wanted to present, and make any argument he wanted to make. He cites no
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procedural irregularity that occurred. Instead, he takes issue with the substantive outcome. Father should not
be awarded a new trial on these grounds.

Alternate: Procedural irregularity cited

To the extent Father’s claim is based on alleged procedural irregularities at trial Father did not
sufficiently raise that claim at trial to have it considered in an ORCP 64 B(1) motion. In In re Marriage of
Justice and Crum, 265 Or App 635 (2014) the court addressed this specific issue, holding that a party who
alleges procedural irregularity in a motion for a new trial must preserve, during trial, the claim of error. The
court stated:

“On the other hand, “[w]hen a party having knowledge of an error or an irregularity during
trial fails to call it to the court's attention and remains silent, speculating on the result, he is
deemed to have waived the error, and the denial of a motion for a new trial based upon that
ground presents no reviewable question.” Turman v. Central Billing Bureau, 279 Or 443,
450, 568 P2d 1382 (1977). The fact that wife in this case was aware of the alleged
irregularity during trial and did not voice an objection creates at least the presumption that
she might have intended to use that issue to seek a new trial. As the party moving for a new
trial, wife had, at least, some obligation to rebut that presumption, or, at least, to offer some
affirmative reason why she did not object to the time limit. She did not do so in her motion
for a new trial or in her appellate brief.”

As in Justice, Father here neither objected at the time of trial, nor cited in his motion for a new trial
a viable reason that he was unable to raise the issue to the trial court at the time of original hearing. For
those reasons, the Motion for New Trial should be denied.

ORCP 64 B(5)

Father’s claim under ORCP 64 B(5) should be similarly unpersuasive. The court has held that
motions for new trial made under ORCP 64B(5) require a prior motion to dismiss under ORCP 54B(2). In
Migis v. Autozone, Inc, 282 Or App 774 (2016), the court stated:

“A motion brought under ORCP 64 B(5)—that the evidence is insufficient “to justify the

verdict or other decision, or that is against the law”—requires a prior motion for a

directed verdict, or, in the case of a bench trial, requires a party to have moved to dismiss

under ORCP 54 B(2). See Arena v. Gingrich, 305 Or 1, 8 n 1, 748 P2d 547 (1988) (even

though ORCP 64 B(5) does not expressly require a prior objection, “a motion for directed
verdict has long been a prerequisite for an appeal assigning lack of evidence, with or
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1 without a [subsequent] motion for a new trial”); Riverside Homes, Inc. v. Murray, 230 Or
App 292, 298 n 3, 214 P3d 835 (2009) (a directed motion verdict is equivalent to a
2 motion for involuntary dismissal under ORCP 54 B(2) when issue is tried to the court).
Defendant failed to file or otherwise make an ORCP 54 B(2) motion.”
3
Father made no such motion at trial nor prior to entry of the judgment. Father should not be awarded a new
4
trial on these grounds.'
5
General Argument.
6
In addition to the procedural inadequacies of Father’s claim, Father’s allegations should also fail
7
on the merits. Father appears to allege that the court’s ultimate decision has insufficient basis in law
8
because . Father’s claims are a mischaracterization of the trial court’s actual
9
findings of fact as set forth in the General Judgment. The court did not base its decision on . In
10
light of those findings specifically articulated by the court, the final ruling was well within the range of
11
permissible outcomes.
12
Conclusion.
13
The trial court properly made a decision based on the evidence before it and was within the
14
guidelines prescribed by relevant statute and case law. Father should not get a second opportunity to
15
relitigate his case. Respondent failed to meet his burden at trial. He does not now, based on his allegations,
16
meet the criteria to be granted a new trial and his motion must therefore be denied. Father’s continued
17
procedural machinations only delay finality in this matter and require Mother to spend additional resources
18
in unnecessary attorney fees.
19
Dated this day of September, 2022.
20
21 Lauren Saucy, OSB #034441
Attorney for Petitioner
22
23
"Mother notes that a party is precluded on appeal from assigning as error a denial of a motion for a new trial
24 based on the insufficiency of the evidence. Erwin v. Thomas, 267 Or 311, 314, 516 P2d 1279 (1973)
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF
No.
In the Matter of the Marriage of )
)
MOTHER DARLING, )
)
Petitioner, ) PETITIONER'S OBJECTION TO
) RESPONDENT'S MOTION TO
and ) REOPEN THE RECORD TO TAKE
) LIMITED EVIDENCE AND MOTION
FATHER DARLING, ) TO RECONSIDER
)
Respondent. )

Petitioner, through her attorney Lauren Saucy, objects to Respondent's Motion to Reopen the Record

to take Limited Evidence.
Points and Authorities

Motion to Reopen

Petitioner (Wife) acknowledges that a change in circumstances that occurs after trial but prior to the
judgment being signed may be sufficient to allow a party to move to reopen the record to present additional
evidence. Eadie and Eadie, 133 Or App 116 (1995); See Pickering and Pickering, 100 Or App 47 (1989).
In this case Respondent (Husband) relies upon the ruling of Wrona and Wrona, 66 Or App 690 (1984) for
his request that this court reopen the trial and allow additional evidence, or reconsider evidence that was
previously presented. Wife in Wrona requested an additional hearing regarding the property issues in the
case due to changes in her financial condition. /d. at 692. Specifically, Husband and Wife had signed a

stipulated judgment under the assumption that Wife would be able to borrow $27,500 from her brother in
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order to pay an equalizing judgment to Husband. Id. Wife reported to the trial court the day after the
hearing that her brother had reneged on his agreement to provide her with the money. /d. This is the type
of change in circumstances post-trial or judgment has been held to serve as a basis for the court to reopen
its record.

In this case, such a post-trial change did not occur. Instead, Husband alleges that he has "clarified
with [Retirement Company]" the actual value of the specific retirement plan at issue. In that circumstance,
Wife alleges Husband has failed to show any change in circumstances occurred after trial. The [retirement
plan] was in place before and after the trial. The [retirement plan at issue] has ostensibly remained
unchanged between the date of trial and Husband’s motion reopen the record. Husband's post-trial
realization that he relied on a value that he no longer believes to be accurate does not satisfy a change of
circumstances, because no change occurred. Husband simply failed to investigate what he now believes to
be the accurate value of the [retirement plan at issue].

Husband's request that the court reopen the record is strikingly similar to Hoag and Hoag, 122 Or
App 230 (1993). In Hoag, Wife assigned error to the trial court's denial of her motion to reopen the record.
Id at 233. She argued that she failed to present all of the evidence that she could have offered concerning
the amount and duration of spousal support and that the trial court should have exercised its discretion in
allowing her to supplement the record as she requested. /d. In response, the Court of Appeals stated that,
"She does not, however, explain why that additional evidence was not offered in the first place." Id.

Motions to reopen a case are often considered using the same criteria as ORCP 64. While ORCP
64 is not the basis for Husband's request in this case, it is worth noting that ORCP 64 provides the following
grounds for a new trial based on newly discovered evidence:

B(4) Newly discovered evidence, material for the party making the application, which such
party could not with reasonable diligence have discovered and produced at the trial.

The Hoag court suggested that a party should provide an explanation why all of the evidence was
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not offered in the first place. That statement is consistent with the requirements of ORCP 64, which places
aburden on the moving party to show that he could not have simply produced the newly discovered evidence
at the time of the trial. Husband in this case makes no such allegation. Husband argues that the valuation
was incorrect, but fails to explain why he could not have provided that information at the trial.
Husband’s Motion to Reconsider

Husband additionally seeks a reconsideration of the court’s earlier ruling on the issue of

. Motions to reconsider are generally disfavored in the law. “The so-called ‘motion for

reconsideration’ appears neither in the Oregon Rules of Civil Procedure nor in any other Oregon statute.
Lawyers filing motions for reconsideration [...] might better denominate such a motion as a ‘motion asking
for trouble’ [...] use of such motions creates uncertainty and should be discouraged.” Carterv. U.S. National
Bank of Oregon, 304 Or 538 (1987) (C.J. Peterson, concurring).

In Carter, the Oregon Supreme Court concluded that the motions at issue (which essentially
requested a reconsideration) were properly treated as motions for a new trial insofar as they conformed to
the requirements of ORCP 64. Housley and Housley, 202 Or App 182, 186 (2005) (superseded by ORS
19.205 on other grounds) (summarizing holding in Carter v. U.S. National Bank of Oregon, 304 Or at 538).
Therefore, Husband in this case must assert circumstances which would compel the need for a new trial
under ORCP 64. Those circumstances include:

B(1) Irregularity in the proceedings of the court, jury or adverse party, or any order of
the court, or abuse of discretion, by which such party was prevented from having fair trial.

B(2) Misconduct of the jury or prevailing party.
B(3) Accident or surprise which ordinary prudence could not have guarded against.

B(4) Newly discovered evidence, material for the party making the application, which
such party could not with reasonable diligence have discovered and produced at the trial.

B(5) Insufficiency of the evidence to justify the verdict or other decision, or that it is
against law.
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1 B(6) Error in law occurring at the trial and objected to or excepted to by the party
making the application.

Husband has made no such allegations in this case. Husband’s should therefore be denied.

DATED this day of September, 2022.

Lauren Saucy, OSB #034441
Of Attorneys for Petitioner
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF
No.
In the Matter of the Marriage of )
)
MOTHER DARLING ) PETITIONER’S OBJECTION TO
) RESPONDENT’S MOTION FOR
Petitioner, )
and ) 1. Motion for New Trial;
)
FATHER DARLING ) 2. Motion for Reconsideration.
)
Respondent, ) Oral argument requested
)

Petitioner (Wife), through attorney Lauren Saucy, responds to Respondent’s (Husband) Motion for
New Trial and Motion for Reconsideration. Oral argument is requested. Time required for hearing is 30
minutes. This matter came before Judge for hearing on , 2022. The hearing was
concluded on that date.

Procedural Background

The issue at trial was

Husband subsequently filed a Motion for New Trial and a Motion for Reconsideration.

Points and Authorities

1. Motion to Reconsider

Husband does not state the rule or statute under which he moves for reconsideration because there
is no authority for such a motion. R & C Ranch, LLC v. Kunde, 177 Or App 304, 316,33 P3d 1011 (2001),
Modified and remanded on other grounds, 180 Or App 314 (2002). “The so-called ‘motion for
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reconsideration’ appears neither in the Oregon Rules of Civil Procedure nor in any other Oregon Statute.”
Carter v. U.S. National Bank, 304 Or 538, 546, 747 P2d 980 (1987) (Peterson, C. J., concurring). In fact,
ithas been suggested in appellate court opinions that a motion for reconsideration be called a “motion asking
for trouble.” /d.

The court has long held that a motion to reconsider is actually a motion for a new trial. Guenther v.
Martinez, 98 Or App 735, 737, 780 P2d 799 (1989). Wife will therefore respond to both of Husband’s
motions under the Oregon Rule of Civil Procedure set forth as justification for a new trial.

2. Motion for a New Trial

Pursuant to ORCP 64B(5) Husband moves the court for a new trial. ORCP 64C in conjunction with

ORCP 64B(5) allows a new trial to be granted only when the following extremely high threshold is met:

“Insufficiency of evidence to justify the verdict or other decision, or that it is against law.”

A new trial is not automatic under the rules, but is rather within the discretion of the trial court.
Oberg v. Honda Motors Co., 316 Or 263, 272, 851 P2d 1084 (1993), rev’d on other grounds, 512 US 415
(1994). As Husband’s motion does not claim that Wife produced insufficient evidence to support the trial
court’s conclusions, Husband must therefore prove that the trial court’s ruling is against law, which he
cannot do. Instead, Husband appears to want to reargue evidence that he should have presented to the trial
court originally, even though he had a full day of trial in which to do so, and had known Wife’s position in

this case all along.

The court’s conclusions are well within the range of legally permissible outcomes allowed by statute

and caselaw. ...[insert substantive argument as appropriate]

Husband raises this issue of the court’s ability to [ruling at issue] under the law for the

first time in his motion for a new trial.

It may also be relevant to the court in deciding this issue that Husband has known for some time that
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Wife intended to take this position, and has had ample time to bring this issue to the court’s attention, but

more importantly, present any evidence Husband had that might prove his case in prior court hearings.

The issue before the court was not a surprise to Husband at trial for which he had no time to prepare.
He simply did not present evidence that supports the case he now claims to make, and has asked this court
for an opportunity to “do over.” That is not the function of a motion for a new trial. To do so would be to
unreasonably punish Wife (in attorney fees, in time, and in lack of finality of judgment); and reward
Husband by allowing him an unlimited opportunity to come up with new case theories and gather new

evidence to present — though he never produced it to Wife after multiple discovery requests.

The trial court properly made a decision based on the evidence before it, and was within the
guidelines prescribed by relevant statute and case law. Husband should not get a second opportunity to retry

his case.
Conclusion

Based upon the foregoing reasons, and specifically that there was no “insufficiency of evidence to
justify the verdict or other decision, or that it was against law” Wife requests that the court deny Husband’s

motion for a new trial and motion for reconsideration.

Dated this  day of ,2022.

Lauren Saucy, OSB 034441
Attorney for Petitioner
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UNIFORM NONPARENT CUSTODY AND VISITATION ACT
PREFATORY NOTE

The Uniform Nonparent Custody and Visitation Act addresses issues raised when courts
are asked to grant custody or visitation to nonparents. The act seeks to balance, within
constitutional restraints, the interests of children, parents, and nonparents with whom the
children have a close relationship.

Demographics indicate that many children in the United States live with nonparents. In a
case before the U.S. Supreme Court (discussed later in the Prefatory Note), Justice O’Connor
observed: “The demographic changes of the past century make it difficult to speak of an average
American family. The composition of families varies greatly from household to household.”
Troxel v. Granville, 530 U.S. 57, 63 (2000).

In 2016, the United States Census Bureau reported that there were 73,745,000 children in
the United States under age 18. Of that number, the breakdown for the children’s living
arrangements was:

Living with both parents: 50,679,000
Living with mother only: 17,223,000
Living with father only: 3,006,000
Living with neither parent: 2,836,000
Of the children living with neither parent, 1,556,000 were living with grandparents.

U.S. Census Bureau, America’s Families and Living Arrangements: 2016, Table C2, Household
Relationship and Living Arrangements of Children Under 18 Years, by Age and Sex: 2016.
Generally, close and beneficial relationships exist between nonparents and children who have
lived together when the nonparent has cared for the child, giving rise to a need to preserve that
relationship over a parent’s objection in some situations. These types of close relationships also
may develop between nonparents and children who, while never residing together, have had
substantial and meaningful contact.

The vital role of nonparents in children’s lives has been accentuated by the opioid
epidemic. With 2.1 million adults experiencing opioid addiction in this country, many relatives
have stepped forward to care for children because of their parents’ addictions. See Jennifer
Egan, Children of the Opioid Epidemic, New York Times Magazine (May 9, 2018). The legal
status of such relative caregivers remains in limbo in many situations.

The provisions of this act address the legal issues raised by the growing number of
children who have a substantial relationship with individuals other than their legal parents. The
act does the following:

e recognizes a right to seek custody or visitation for two categories of individuals:
(1) nonparents who have acted as consistent caretakers of a child without expectation of
compensation, and (2) other nonparents who have a substantial relationship with the child



and who demonstrate that denial of custody or visitation would result in harm to the
child; a nonparent who is not a relative of the child and who is seeking custody or
visitation on the basis of a substantial relationship must have formed that relationship
without expectation of compensation (Section 4);

e provides a rebuttable presumption that the parent’s decision about custody or visitation is
in the best interest of the child and imposes a burden of proof on the nonparent of clear-
and-convincing evidence in order to obtain relief (Section 5);

e requires that the pleadings be verified and specify the facts on which the request for
custody or visitation is based (Section 7);

e requires the court to determine on the basis of the pleadings whether the nonparent has
pleaded a prima facie case for relief (Section 8);

e requires that notice be provided to: (1) any parent of the child; (2) any person having
custody of the child; (3) any individual having court-ordered visitation with the child; and
(4) any attorney, guardian ad litem, or similar representative for the child (Section 9);

e provides a list of factors to guide the court’s decision regarding the child’s best interest
(Section 12);

e provides protections for victims of child abuse, child neglect, domestic violence, sexual
assault, or stalking (Section 13);

e provides that the court may order a party to pay the cost of facilitating visitation,
including the cost of transportation (Section 18); and

e provides under a bracketed optional provision that the rights and remedies of this act are
not exclusive and do not preclude recognition of an equitable right or remedy for a de
facto parent under law of the state other than this act (Section 20).

The act does not apply to a proceeding between two or more nonparents unless a parent is
a party, nor does the act apply to children who are the subject of proceedings for abuse, neglect,
or dependency. In addition, under an optional (bracketed) provision, a nonparent may not
maintain a proceeding under this act solely on the basis of having served as a foster parent. The
degree to which this act applies to children who are the subject of a guardianship depends on the
guardianship law of the state.

Continuation of a relationship between a child and a nonparent can be an important—
and even vital—interest for the child. When deciding whether to grant relief to a nonparent,
courts must also, of course, consider the rights of parents. The U.S. Supreme Court has
recognized a right of a fit parent to make decisions regarding the rearing of his or her child.
Troxel v. Granville, 530 U.S. 57, 68-69 (2000).

In Troxel, the paternal grandparents sought visitation with their grandchildren following
the father’s death. The children had never resided with the grandparents but had visited with
them regularly throughout their lives. When the mother did not provide the amount of visitation
the grandparents requested, the grandparents filed an action under Washington State’s
nonparental visitation statute, Wash. Rev. Code § 26.10.160(3) (1994), which provided: “Any
person may petition the court for visitation rights at any time including, but not limited to,
custody proceedings.”



At trial, the grandparents sought visitation, including overnights. The mother “did not
oppose visitation altogether, but instead asked the court to order one day of visitation per month
with no overnight stay.” 530 U.S. at 61. The trial court gave the grandparents visitation of “one
weekend per month, one week during the summer, and four hours on both of the petitioning
grandparents’ birthdays.” Id. at 62. The trial court’s findings in support of the judgment were
that the Troxels [the grandparents] “are part of a large, central, loving family, all located in this
area, and the [Troxels] can provide opportunities for the children in the areas of cousins and
music.” Id. at 72.

The case (along with two other consolidated cases) was appealed to the Washington
Supreme Court, which held the statute was unconstitutional on its face and that visitation to
grandparents over objection of a parent should not be granted absent a showing of harm to the
child. In re Custody of Smith, 137 Wash. 2d 1, 969 P.2d 21, 23 (1998).

The grandparents successfully petitioned for certiorari. The U.S. Supreme Court
affirmed the Washington Supreme Court, although on narrower grounds. In her plurality
opinion, Justice O’Connor stated that the statute was “breathtakingly broad,” 530 U.S. at 67, and
the trial court’s findings were “slender,” Id. at 72. The plurality concluded that the statute, as
applied, did not give sufficient deference to the decision of a fit parent to decide the amount of
contact the children would have with the grandparents.

According to Justice O’Connor’s opinion, “The liberty interest at issue in this case—
the interest of parents in the care, custody, and control of their children—is perhaps the oldest of
the fundamental liberty interests recognized by this Court.” Id. at 65, citing, among other cases,
Meyer v. Nebraska, 262 U.S. 390 (1923) (holding unconstitutional a Nebraska law prohibiting
teaching any subject in a language other than English). In the plurality’s view, the statute “as
applied, exceeded the bounds of the Due Process Clause.” 530 U.S. at 68.

The Superior Court’s order was not founded on any special factors that might justify the
State’s interference with Granville’s fundamental right to make decisions concerning the
rearing of her two daughters.

[S]o long as a parent adequately cares for his or her children (i.e., is fit), there will
normally be no reason for the State to inject itself into the private realm of the family to
further question the ability of that parent to make the best decisions concerning the
rearing of that parent’s children.

Id. at 68—69.

The plurality reasoned that because its decision was based on the “sweeping breadth” of
the statute and the application of the statute in this case, the Court did not need to “consider the
primary constitutional question passed on by the Washington Supreme Court—whether the Due
Process Clause requires all nonparental visitation statutes to include a showing of harm or
potential harm to the child as a condition precedent to granting visitation.” Id. at 73. For
discussion of state law on the issue of harm, see the comment to Section 4 regarding “Substantial
relationship and the showing of harm.”



This act balances the right of a child to maintain contact with a nonparent with
whom the child has developed a bonded relationship (other than a paid child-care provider) and
the rights of a parent. The statutes of many states specify the circumstances in which visitation
by a nonparent may be sought—circumstances which often involve some disruption of the
family—e.g., divorce, separation, death of a parent, or a child born outside of marriage. Such
broad descriptions of circumstances in which visitation may be sought do not, by themselves,
provide a reliable indicator of whether nonparental visitation (or custody) should be allowed.
See Dorr v. Woodard, 140 A.3d 467,472 (Me. 2016) (holding death of a parent without other
compelling reasons was not sufficient reason to confer standing); D.P. v. G.J.P., 146 A.3d 204
(Pa. 2016) (holding that separation of the parents for six months was not a sufficient basis to
allow grandparents to seek visitation). The criteria of this act, in contrast, focus on the factors
used to decide whether visitation or custody should be granted, particularly the closeness of the
relationship between the child and the nonparent. At the same time, the act provides protections
for parents, such as imposing a heightened burden of proof (clear and convincing evidence) upon
the nonparent and requiring a nonparent to overcome a presumption that a parent’s decision
about custody and visitation is in the child’s best interest.



UNIFORM NONPARENT CUSTODY AND VISITATION ACT

SECTION 1. SHORT TITLE. This [act] may be cited as the Uniform Nonparent
Custody and Visitation Act.

SECTION 2. DEFINITIONS. In this [act]:

(1) “Child” means an unemancipated individual who is less than [18] years of age.

(2) “Compensation” means wages or other remuneration paid in exchange for care of a
child. The term does not include reimbursement of expenses for care of the child, including
payment for food, clothing, and medical expenses.

(3) “Consistent caretaker” means a nonparent who meets the requirements of Section
4(b).

(4) “Custody” means physical custody, legal custody, or both. The term includes joint
custody or shared custody.

(5) “Harm to a child” means significant adverse effect on a child’s physical, emotional, or
psychological well-being.

(6) “Legal custody” means the right to make significant decisions regarding a child,
including decisions regarding a child’s education, health care, and scheduled activity.

(7) “Nonparent” means an individual other than a parent of the child. The term includes
a grandparent, sibling, or stepparent of the child.

(8) “Parent” means an individual recognized as a parent under law of this state other than
this [act].

(9) “Person” means an individual, estate, business or nonprofit entity, public corporation,
government or governmental subdivision, agency, or instrumentality, or other legal entity.

(10) “Physical custody” means living with a child and exercising day-to-day care of the

child.



(11) “Record” means information that is inscribed on a tangible medium or that is stored
in an electronic or other medium and is retrievable in perceivable form.

(12) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of
the United States. The term includes a federally recognized Indian tribe.

(13) “Substantial relationship with the child” means a relationship between a nonparent
and child which meets the requirements of Section 4(c).

(14) “Visitation” means the right to spend time, which may include an overnight stay,
with a child who is living with another person.

Comment

The definition of “child” is similar to the first portion of the definition of “child” in the
Uniform Deployed Parents Custody and Visitation Act, § 102(3)(A) (2012). The age of majority
in most states is 18 years of age, although some states set the age of majority at graduation from
high school, and a few states set the age higher than 18 years of age. Unlike the Deployed
Parents Custody and Visitation Act, this act does not include in the definition of “child” adult
children who are the subject of a court order concerning custodial responsibility, such as
individuals with a developmental disability. Rights to custody of or visitation with adult children
would be determined under the state’s guardianship laws or other applicable law.

The term “compensation” is used in Sections 4 and 7. Section 4(b) provides that if a
nonparent seeks custody or visitation on the basis of being a “consistent caretaker,” the
relationship needs to have been formed “without expectation of compensation.” Similarly, under
Section 4(c) a nonparent who does not have a familial relationship with the child who seeks
custody or visitation on the basis of a “substantial relationship” with the child needs to have
formed that relationship “without expectation of compensation.” Thus, under Section 4, a paid
nanny who does not have a familial relationship with the child would not be able to seek custody
or visitation. However, an individual who has both a familial and a substantial relationship with
a child may seek custody or visitation even if the individual cared for the child with an
expectation of compensation. Section 7(b)(5) requires that compensation arrangements be
disclosed in the pleadings.

In family law, the terms “custody” and “visitation” are flexible concepts and in many
states are being replaced with terms such as “legal decisionmaking,” “parenting time,” and other
phrases. In most states, there is not a fixed amount of time the child spends with a parent who
has “custody” or “visitation,” although some states utilize guidelines to specify the time the child
spends with the noncustodial parent. Nonetheless, a person with “custody” provides the child



with a home or primary home. (In the case of joint custody with equal time-sharing, neither
home may be primary compared to the other home.) The act was drafted with the anticipation
that visitation granted to nonparents will be decided on the facts of each case rather than by
guidelines. The definition of “custody” includes joint custody (sometimes referred to as shared
custody). Thus, under this act, courts have the option of granting joint custody, as well as sole
custody. Although many states utilize the term “parenting time” to describe the time a child
spends with each parent, the terms “custody” and “visitation” are still commonly used, and are
appropriate, to describe the time a child spends with a nonparent. “Visitation” is defined as: “the
right to spend time, which may include an overnight, with a child who is living with another
person.” For example, a nonparent may be granted the right to spend a defined period of time
per month with a child who lives primarily with a legal parent or lives with parents who share
custody. Visitation may include contact by telephone or other electronic means as well as in-
person contact.

“Harm to a child” can be physical, emotional, or psychological and must result in a
“significant adverse effect.” Testimony from a mental health professional, while not required,
can be helpful to show the effect. Section 5(b) provides that when rebutting the presumption in
favor of a parent’s decision, “[p]roof of unfitness of a parent is not required.”

The definition of “legal custody” is similar to the definition of that term in many states.
The definition of “legal custody” also is similar to the definition of “decision-making authority”
in the Uniform Deployed Parents Custody and Visitation Act (2012), which provides: “the power
to make important decisions regarding a child, including decisions regarding the child’s
education, religious training, health care, extracurricular activities, and travel.” As noted
regarding the definition of “custody,” “legal custody” may be sole or joint. “Legal custody”
might include the power to enroll a child in a religious school, but it normally should not include
selection of a child’s religion since most courts have held both parents have a right to expose
their child to his or her religious beliefs or lack of religious beliefs. See, e.g., Felton v. Felton,
383 Mass. 232, 418 N.E.2d 606 (1981); In re Marriage of Mentry, 142 Cal. App 260, 190 Cal.
Rptr. 843 (1983); Hansen v. Hansen, 404 N.W.2d 460 (N.D. 1987).

The definition of “nonparent” is “an individual other than the parent of a child. The term
includes a grandparent, sibling, and stepparent of the child”, as well as other relatives and
nonrelatives. All nonparents—whether or not related to the child—must meet the requirements
of the act, including clear-and-convincing evidence of status as a “consistent caretaker” or
having developed a “substantial relationship” with a child.

The definition of “parent” is “an individual recognized as a parent under law of this state
other than this [act].” The sources of the definition of “parent” may include the state’s parentage
statutes, divorce statutes, and case law. In most states, “parent” would include biological
parents, adoptive parents, presumed parents unless the presumption has been rebutted, and
persons who have acknowledged parentage, even if they are not biologically related to the child.
The definitions of “person,” “record,” and “state” are the definitions provided by the
Uniform Law Commission “Drafting Rules,” Rules 304, 305 & 306 (2012).



The definition of “physical custody” is similar to the definition of “physical custody” in
the Uniform Child Custody Jurisdiction and Enforcement Act, § 102(14) (1997) (“the physical
care and supervision of a child”).

For discussion of “visitation,” see the entry on “custody” and “visitation.”

SECTION 3. SCOPE.

(a) Except as otherwise provided in subsection (b), this [act] applies to a proceeding in
which a nonparent seeks custody or visitation.

(b) This [act] does not apply to a proceeding:

(1) between nonparents, unless a parent is a party to the proceeding;

(2) pertaining to custody of or visitation with an Indian child as defined in the
Indian Child Welfare Act of 1978, 25 U.S.C. Section 1903(4)[, as amended], to the extent the
proceeding is governed by the Indian Child Welfare Act of 1978, 25 U.S.C. Sections 1901
through 1963[, as amended]; and

(3) pertaining to a child who is the subject of an ongoing proceeding in any state
regarding|:

(A) guardianship of the person; or]

[(B)] an allegation by a government entity that the child is abused, neglected,
dependent, or otherwise in need of care.

[(c) A nonparent may not maintain a proceeding under this [act] for custody of or
visitation with a child solely because the nonparent served as a foster parent of the child.]

(d) An individual whose parental rights concerning a child have been terminated may not
maintain a proceeding under this [act] concerning the child.

(e) Relief under this [act] is not available during the period of a custody or visitation

order [entered under the [cite to this state’s Uniform Deployed Parents Custody and Visitation



Act] or other order] dealing with custody of or visitation with a child of a deployed parent. A
custody or visitation order entered before a parent was deployed remains in effect unless
modified by the court.

Legislative Note: In subsection (b)(3), the phrase “guardianship of the person” is in brackets to
give the enacting state an option to include the phrase in the list of proceedings that are
excluded from coverage under this act. If a state’s guardianship law allows a court to order
visitation to a nonparent, the proceeding involving guardianship of the person of a child should
be included in the list of proceedings not covered by this act. If the guardianship law of the state
does not provide for visitation with a child who is the subject of a guardianship, the phrase
“guardianship of the person” should not be included in subsection (b)(3).

Subsection (c) is in brackets to give the enacting state the option of not including this

provision if state law recognizes the right of a former foster parent to seek custody or visitation
with a child.

In a state in which the constitution or other law does not permit the phrase “as

amended” when federal statutes are incorporated into state law, the phrase should be deleted in
subsection (b)(2).

Comment

The scope provisions in subsections (a) and (b)(1) encompass disputes between a
nonparent and a parent regarding custody or visitation. Subsection (a) also covers proceedings in
which the nonparent and parent seek to enter an agreed order regarding custody or visitation.

Subsection (b)(2) is based on the Indian Child Welfare Act provision of the Uniform
Child Custody Jurisdiction and Enforcement Act (UCCJEA), Section 104(a).

Subsection (b)(3) provides the act does not apply to a child who is the subject of an
ongoing proceeding for abuse, neglect, dependency [or guardianship of the person]. Such laws
and related regulations have their own provisions regarding where a child will be placed and who
may have contact with the child. The abuse, neglect, dependency [and guardianship] laws
usually are in a different section of statutory compilations than laws pertaining to divorce,
parentage, and nonparental rights. This act should not conflict or interfere with the laws of the
state regarding abuse, neglect, dependency [or guardianship]. When a child is no longer the
subject of such proceedings, relief may be sought under this act. This provision is similar to Or.
Stat. § 109.119(9) (West 2015) (excluding application of a nonparental visitation statute from
children who are the subject of dependency proceedings). Cf. Minn. Stat. Ann. § 257C.08(4)
(West 2015) (excluding foster parents from coverage under the state’s nonparental visitation
law).

Subsection (c), which is bracketed, is an optional provision. If a state wishes to exclude
coverage of the act to nonparents whose claim for custody or visitation is based solely on that



individual’s service as a foster parent, the brackets should be removed and the section included.
Under this approach, if the individual has an alternate basis for seeking relief, such as a
preexisting substantial relationship with the child, that individual could still seek custody or
visitation under the act. For example, if a child is removed from the parent’s home and is placed
with the child’s aunt and uncle with whom the child had a preexisting substantial relationship,
that substantial relationship could serve as a basis for obtaining custody or visitation (after the
foster placement has concluded).

Under the law as it existed in 2018, states differed on the issue of visitation rights for
foster parents. Some states exclude them from coverage in nonparent visitation statutes. See,
statutes from Oregon and Minnesota. Texas allows foster parents to seek visitation. Tex. Fam.
Code Ann. § 102.003(a) (West 2018) provides: “An original suit may be filed at any time by: . . .
(12) a person who is the foster parent of a child placed by the Department of Family and
Protective Services in the person’s home for at least 12 months ending not more than 90 days
preceding the date of the filing of the petition.” See also In re B.J., 242 P.3d 1128 (Colo. 2010)
(stating the court had power to grant visitation to former foster parents, subject to application of
a presumption in favor of the parent’s decision).

Subsection (d) provides: “An individual whose parental rights concerning a child have
been terminated may not maintain a proceeding under this [act] as to that child.” If state law
other than this act allows a parent whose rights have been terminated to regain parental rights,
this act does not preclude using the other law. See, e.g., 750 Ill. Comp. Stat. 50/14.5 (allowing a
former parent whose rights have been terminated to petition for adoption if the child is still a
ward of the court).

Subsection (e) is designed to avoid conflicts between orders entered regarding deployed
parents and orders entered under this act, although this act also provides that an order entered
before a parent was deployed remains in effect unless modified by court order. In subsection (e),
the bracketed term “deployed” should be interpreted consistently with how the term is used in
other state statutes dealing with custody of or visitation with a child of a deployed parent. If a
state does not have state statutes on the subject, the state should consider enacting a definition
similar to the definition in the Uniform Deployed Parents Custody and Visitation Act.

The Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) applies to
“child-custody proceeding[s] . . . in which legal custody, physical custody, or visitation with
respect to a child is an issue.” UCCJEA, Section 104(4) (1997). The UCCJEA applies to
guardianship proceedings as well as proceedings under this act. /d. If there are simultaneous
proceedings under this act and under guardianship law, the UCCJEA (as well as law of the state
regarding venue) would determine which court has priority to exercise jurisdiction.

SECTION 4. REQUIREMENTS FOR ORDER OF CUSTODY OR VISITATION.
(a) A court may order custody or visitation to a nonparent if the nonparent proves that:

(1) the nonparent:
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(A) is a consistent caretaker; or
(B) has a substantial relationship with the child and the denial of custody
or visitation would result in harm to the child; and
(2) an order of custody or visitation to the nonparent is in the best interest of the
child.
(b) A nonparent is a consistent caretaker if the nonparent without expectation of
compensation:
(1) lived with the child for not less than 12 months, unless the court finds good
cause to accept a shorter period;
(2) regularly exercised care of the child,
(3) made day-to-day decisions regarding the child solely or in cooperation with
an individual having physical custody of the child; and
(4) established a bonded and dependent relationship with the child with the
express or implied consent of a parent of the child, or without the consent of a parent if no parent
has been able or willing to perform parenting functions.
(c) A nonparent has a substantial relationship with the child if:
(1) the nonparent:
(A) is an individual with a familial relationship with the child by blood or
law; or
(B) formed a relationship with the child without expectation of
compensation; and

(2) a significant emotional bond exists between the nonparent and the child.
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Comment
1. Summary of bases for relief
This section provides two bases for a nonparent to obtain custody or visitation.

The first basis [described in subsection (b)] is that the nonparent is a “consistent
caretaker” of a child. The second basis [described in subsection (c¢)] requires that a “substantial
relationship” has developed between the nonparent and the child and denial of custody or
visitation would result in harm to the child.

Both bases require the nonparent to prove that ordering custody or visitation to the
nonparent is in the best interest of the child. The showing of best interest is relevant not only to
whether custody or visitation should be granted to a nonparent, but also to the amount of time the
child should be with the nonparent.

2. Consistent caretaker

The “consistent caretaker” provision has four enumerated elements in addition to a
provision that the four enumerated elements occur “without expectation of compensation.” The
elements are drawn from the American Law Institute Principles of the Law of Family
Dissolution, § 2.03(1)(c) (2002); Restatement on Children and the Law, §§ 1.80 — 1.82 (Council
Draft No. 3, dated Sept. 4, 2018); and the definition of “de facto parent” in the Uniform
Parentage Act (UPA), § 609 (2017). See also In re Custody of H.S.H.-K., 193 Wis. 2d 649, 694,
533 N.W.2d 419, 435 (1995) (a seminal case giving rights to persons who establish “a parent-
like relationship with the child”).

Regarding the first element, in subsection (b)(1), the 12-month period during which the
nonparent lived with the child need not be consecutive months. Examples of compelling reasons
for shortening this period are: when a child is under 12 months of age and the petitioner has been
living with the child since birth or shortly after, or the period of time is only slightly shorter than
12 months, such as 11.5 months, and all other requirements are met.

The second element requires that the nonparent exercise care of the child “regularly”
(rather than sporadically).

The third element regarding making day-to-day decisions refers to minor decisions such
as the time the child gets up and goes to bed and what food the child will eat. The decisions may
include (but do not have to include) more major decisions, such as whether the child should have
a medical procedure or enroll in a particular school.

Regarding the fourth element, the term “bonded” refers to the closeness of the

relationship. The term “dependent” refers to the degree to which the child relies upon, and is in
need of, the nonparent.
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A nonparent’s status as a consistent caretaker is phrased in the present tense (“the
nonparent is a consistent caretaker”). The four enumerated elements are phrased in the past tense
(“lived,” “exercised,” “made,” “established”). Thus, if a nonparent was a caretaker of a child in
the recent past, but the child is no longer living with the nonparent (such as because the child is
back with the parent), the nonparent could still claim status as a consistent caretaker. Such an
approach gives the act flexibility and does not force the nonparent to immediately seek relief
after the nonparent has stopped living with the child or because the relationship between the
parent and nonparent ended. If the child has not lived with the nonparent for a significant period
of time, on the other hand, the nonparent would lose status as a consistent caretaker, but still
might be able to seek relief under subsection (c) (“substantial relationship”). Determining
whether too much time has elapsed before the nonparent sought relief will depend on multiple
factors, including the child’s age and whether significant contact between the nonparent and
child has continued.

A showing that denial of custody or visitation would result in harm to the child is not
required for a consistent caretaker because severance of a bonded and dependent relationship
between a child and the consistent caretaker is presumptively harmful to the child.

The “consistent caretaker” provision of this act has similarities to the definition of “de
facto parent” under the Uniform Parentage Act (2017), but the “consistent caretaker” provision is
more flexible. Unlike the Uniform Parentage Act, the “consistent caretaker” provision does not
require that the individual seeking custody or visitation hold the child out as his or her own.
Compare Section 609 of the Uniform Parentage Act (2017). In addition, the “consistent
caretaker” provision does not require that the individual has undertaken “full and permanent
responsibilities of a parent.” Moreover, an individual who fits the definition of “consistent
caretaker” is entitled to request custody and visitation under this act, but is not entitled to other
rights associated with parentage.

3. Substantial relationship and showing of harm

The second basis for a nonparent to obtain custody or visitation under this act requires a
showing of a familial or other relationship in which “a significant emotional bond exists between
the nonparent and child [and] denial of custody or visitation would result in harm to the child.”
“Consistent caretaking” is not required. If a grandparent or other relative received compensation
for caring for the child, that would not preclude the grandparent or other relative from seeking
custody or visitation. If a nonparent who is not a relative seeks custody or visitation, the
nonparent’s relationship with the child must have been formed without expectation of
compensation. Subsection (c¢) could be used by grandparents, siblings, stepparents, or others
who may not have acted as a “consistent caretaker” but can demonstrate a very close relationship
with the child.

The definition of “substantial relationship with the child” is drawn, in part, from Minn.
Stat. Ann. § 518E.301 (West 2016), which provides: “‘close and substantial relationship’ means
a relationship in which a significant bond exists between a child and a nonparent.”
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At least 10 state supreme courts have held, as a matter of state or federal constitutional
law, that harm to the child if visitation is denied must be shown before visitation may be granted
to a grandparent. Crockett v. Pastore, 259 Conn. 240, 789 A.2d 453 (2002); Sullivan v. Sapp,
866 So. 2d 28 (Fla. 2004); Doe v. Doe, 116 Haw. 323, 172 P.3d 1067 (2007); In re Marriage of
Howard, 661 N.W.2d 183, 191 (Iowa 2003); Blixt v. Blixt, 437 Mass. 649, 774 N.E.2d 1052
(2002); Moriarty v. Bradt, 177 N.J. 84, 827 A.2d 203 (2003), cert. denied, 540 U.S. 1177 (2004);
Craig v. Craig, 253 P.3d 57, 64 (Okla. 2011); Smallwood v. Mann, 205 S.W.3d 358 (Tenn.
2006); Jones v. Jones, 359 P.3d 603, 612 (Utah 2015); In re Parentage of C.A.M.A., 154 Wash.
2d 52, 109 P.3d 405 (2005). These cases did not involve nonparents who had acted as consistent
caretakers. Some courts have rejected a universal requirement of showing harm. See Hiller v.
Fausey, 588 Pa. 342, 365-66, 904 A.2d 875, 890 (2006) (holding “that requiring grandparents to
demonstrate that the denial of visitation would result in harm in every [case under the
Pennsylvania statute] would set the bar too high” and is not required under the statute); Walker v.
Blair, 382 S.W.3d 862, 872 (Ky. 2012) (“showing harm to the child is not the only way that a
grandparent can rebut the presumption in favor of the child’s parents”).

In addition, as of 2017, statutes in nine states require proof of “harm,” “detriment,” or
similar proof before visitation is granted to a nonparent. See Ala. Code § 30-3-4.2 (2017)
(harm); Ark. Code § 9-13-103(e) (2017) (harm); Conn. Gen. Stat. § 46b-59(b) (2017) (harm);
Ga. Code § 19-7-3(c)(1) (harm); 750 I1l. Comp. Stat. 5/602.9(b)(3) (2017) (harm); Mich. Stat. §
722.27b(4)(b) (2017) (harm); Tenn. Stat. § 36-3-306(b)(1) (2017) (harm); Tex. Fam. Code §
153.432(c) (2017) (significantly impair the child’s physical health or emotional well-being); and
Utah Code § 30-5a-103(2)(f) (2017) (detriment). Connecticut has both case law and statute
requiring “harm.” (Citations above).

The U.S. Supreme Court in 7roxel did not opine on the issue of whether the constitution
requires a showing of harm or potential harm. In her plurality opinion, Justice O’Connor said:

Because we rest our decision on the sweeping breadth of [ Washington Code] §
26.10.160(3) and the application of that broad, unlimited power in this case, we
do not consider the primary constitutional question passed on by the Washington
Supreme Court—whether the Due Process Clause requires all nonparental
visitation statutes to include a showing of harm or potential harm to the child as a
condition precedent to granting visitation. . . . Because much state-court
adjudication in this context occurs on a case-by-case basis, we would be hesitant
to hold that specific nonparental visitation statutes violate the Due Process Clause
as a per se matter.

530 U.S. at 73.

4. Case law

Courts have recognized that a grant of custody is a greater intrusion on parental rights
than a grant of visitation. See, e.g., McAllister v. McAllister, 2010 ND 40, § 23, 779 N.W.2d

652, 660. In claims for either custody or visitation, a nonparent with a substantial relationship
with the child must show harm, but the focus of the evidence will vary. In general, a nonparent
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seeking custody of a child in that circumstance must show that custody for the nonparent is
necessary to prevent harm to the child from the parent having custody, while a nonparent seeking
visitation will need to show that continued contact with the nonparent through visitation is
necessary to prevent harm from loss of that relationship. See, e.g., Fish v. Fish, 285 Conn. 24,
47-48, 939 A.2d 1040, 1054 (2008). In contrast, a nonparent who is a consistent caretaker and
seeks custody (or continued custody) of the child will need to prove that custody in the nonparent
is in the child’s best interests. In all situations, proof by clear and convincing evidence is
required.

In the years since Troxel was decided, state courts have generally held that a
grandparent’s claim that the grandparent has a positive relationship with the grandchild is not
sufficient in itself to justify an order of visitation over the objection of a parent. See, e.g., Dorr
v. Woodard, 2016 ME 79, 140 A.3d 467 (2016); Neal v. Lee, 2000 Ok 90, 14 P.3d 547 (2000),
State Dept. of Social & Rehabilitative Servs v. Paillet, 270 Kan. 646, 16 P.3d 962 (2001); Flynn
v. Henkel, 227 111.2d 176, 880 N.E.2d 166 (2007). On the other hand, if the grandparent has
raised a child for a few years, that can be the basis for granting visitation to the grandparent over
the parents’ objection. See, e.g., Rideout v. Riendeau, 761 A.2d 291 (Me. 2000) (the
grandparents had helped raise their grandchildren for the first seven years of the oldest
grandchild’s life and for lesser periods for the younger grandchildren); E.S. v. P.D., 8 N.Y.3d
150, 863 N.E.2d 100 (2007) (grandparents cared for children while the mother was dying of
cancer).

An example of a substantial relationship between the child and nonparents that resulted in
an order of visitation for the nonparents is Moriarty v. Bradt, 177 N.J. 84, 827 A.2d 203 (2003),
cert. denied, 540 U.S. 1177 (2004). The New Jersey Supreme Court reinstated a trial court’s
grant of visitation to maternal grandparents after the mother’s death “where the children [had] a
very extensive relationship with the grandparents [, including] years where they were seeing the
grandparents every other weekend.” 827 A.2d at 224. In that case, there was “a very bad
relationship” between the father and the grandparents, and the father believed the grandparents
were “evil.” Id. at 225. The trial court found the grandparents were appropriate, acted in good
faith, and were an important link to the mother’s side of the family. The visitation ordered was:
“(1) monthly visitation alternating between a five-hour day visit one month and a visit with two
overnights the next month and (2) one extended visitation period in July or August. The court
specifically noted that the reason it ordered visitation was its reliance on the grandparents’ expert
who opined that such visitation was ‘to protect the children from the harm that would befall them
if they were alienated from their grandparents.”” Id. at 208.

Another example of a “substantial relationship” case in which a nonparent was granted
visitation is Hiller v. Fausey, 588 Pa. 342, 344-45, 904 A.2d 875, 877 (2006). In Hiller, the
court said: “Prior to Mother’s death, Child had frequent contact with Grandmother, especially
during the last two years of his mother’s illness, when they saw each other on an almost daily
basis. Grandmother often transported Child to and from school and cared for him when Mother
attended doctors’ appointments or was too ill to provide care. Further, Grandmother took on the
task of preparing Child for Mother’s death. The trial court found credible the testimony that
Child and Grandmother enjoyed spending time together, showed a great deal of affection toward
one another, and shared a very close relationship.” The Pennsylvania Supreme Court affirmed
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visitation [referred to in Pennsylvania as “partial custody’] of one weekend per month and one
week each summer.

Examples of cases in which a nonparent was able to obtain custody (or guardianship) of a
child over opposition of a parent include the following fact pattern: the child had been living
with a parent and a half-sibling for a substantial period of time; the other parent was minimally
involved in the child’s life; the custodial parent died; the noncustodial parent wanted custody of
the child; the child wanted to remain with the half-sibling, who by then was an adult. See In re
Guardianship of Nicholas P., 27 A.3d 653 (N.H. 2011) (affirming guardianship for the half-
sibling); In Interest of Child B.B.O., 277 P.3d 818 (Colo. 2012) (holding the half-sibling had
standing to seek “primary allocation of parental responsibilities™).

5. Number of persons who may seek custody or visitation

This act does not set a maximum number of nonparents who may obtain rights of custody
or visitation. In most cases, however, the number of actively involved persons with a valid claim
for custody or visitation will be small. As courts sort through complex family structures, the
number of persons with potential claims for custody or visitation is a factor that should be
considered—but without applying a fixed rule about how many persons with rights to time with
the child is too many. The focus needs to remain on the best interest of the child.

SECTION 5. PRESUMPTION FOR PARENTAL DECISION.

(a) In an initial proceeding under this [act], a decision by a parent regarding a request for
custody or visitation by a nonparent is presumed to be in the best interest of the child.

(b) Subject to Section 15, a nonparent has the burden to rebut the presumption under
subsection (a) by clear-and-convincing evidence of the facts required by Section 4(a). Proof of
unfitness of a parent is not required to rebut the presumption under subsection (a).

Comment
The presumption and burden of proof contained in this section recognize the superior

right of parents to custody of their children in custody disputes with nonparents, and also provide
that the superior right or presumption can be overcome.

The presumption and burden of proof are designed to meet the requirements of 7Troxel. In
her plurality opinion, Justice O’Connor emphasized that the Washington statute “contains no
requirement that a court accord the parent’s decision any presumption of validity or any weight
whatsoever.” 530 U.S. at 67. “The Superior Court’s order was not founded on any special
factors that might justify the State’s interference with Granville’s fundamental right to make
decisions concerning the rearing of her two daughters.” Id. at 68.
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Subsection (a) does not restrict the bases on which a parent makes a decision regarding a
request for custody or visitation by a nonparent. Section 12(7) lists among the factors the court
shall consider in determining whether an order of custody or visitation to a nonparent is in the
best interest of the child: “any other factor affecting the best interest of the child.” One such
“other factor” would be the basis for the parent’s decision.

The Colorado Supreme Court has held that the burden of proof in a grandparent visitation
case is clear-and-convincing evidence—even though the state’s grandparent visitation statute did
not explicitly require it. In In re Adoption of C.A., 137 P.3d 318, 328 (Colo. 2006), the court
held under principles of Due Process that “[t]he grandparent bears the ultimate burden of proving
by clear and convincing evidence that the parental determination is not in the child’s best interest
and the visitation schedule grandparent seeks is in the child’s best interest.” See also Walker v.
Blair, 382 S.W.3d 862, 871 (Ky. 2012); Polasek v. Omura, 2006 MT 103, 9 15, 332 Mont. 157,
162, 136 P.3d 519, 523 (2006); Jones v. Jones, 2005 PA Super 337, 4 12, 884 A.2d 915,918
(2005), appeal denied (Pa. 2006) (holding that “convincing reasons” are required).

The nonparent visitation or custody statutes of 22 states and the District of Columbia (as
of 2017) specify that clear-and-convincing evidence is the burden of proof for all or part of the
statutory claim. Ala. Code § 31-3-4.2; Ct. Gen. Stat. § 46b-59(b); D.C. Code § 16-831.03(b);
Ga. Code § 19-7-3(c); Idaho Code § 32-1704(6); Ind. Code 31-17-2-8.5(a); lowa Code § 600C.1;
Ky. Rev. Stat. §§ 403.270 & 403.280; Maine Rev. Stat. tit. 19-A, § 1891(3); Mich. Comp. Laws
§ 722.25(1); Minn. Stat. 257C.03; Mont. Code § 40-4-228(2); Nev. Rev. Stat. § 125C.050(4);
N.H. Rev. Stat. 461-A:6(II); Neb. Stat. § 43-1802(2); 43 Okla. Stat. 109.109.4; Or. Stat. §
109.119; Pa. Stat. Ann. tit. 23, § 5327(b) (2015); R.I. Gen. Laws § 15-5-24.3(a)(2)(v); S.C. Code
§ 63-15-60; Utah Code § 30-5a-103(2); Va. Code § 20-124.2(B); W.Va. Code § 48-10-702(b).

As stated in Black’s Law Dictionary, “The burden of proof includes both the burden of
persuasion and the burden of production.” Black’s Law Dictionary (10% ed. 2014).

If a child’s parents disagree about a nonparent’s request for custody of or visitation
with a child, the court should consider each parent’s wishes in determining whether the
nonparent has rebutted the presumption established by this Section. In In re Marriage of
Friedman & Roels, 244 Ariz. 111, 418 P.3d 884, 886 (2018), the court held that “when two legal
parents disagree about whether visitation is in their child’s best interests, both parents’ opinions
are entitled to special weight.” The court further clarified that “under those circumstances,
neither parent is entitled to a presumption in his or her favor and the parents’ conflicting opinions
must give way to the court’s finding on whether visitation is in the child’s best interests.” /d.

The term “initial” in subsection (a) is the same as used in the Uniform Child Custody
Jurisdiction and Enforcement Act, Section 201(a) (1997) (“initial child-custody determination™),
and the term should have the same meaning in this act as in the UCCJEA.

SECTION 6. COMMENCEMENT OF PROCEEDING; JURISDICTION. A

nonparent may commence a proceeding by filing a [petition] under Section 7 in the court having

jurisdiction to determine custody or visitation under the [Uniform Child Custody Jurisdiction and
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Enforcement Act].
Legislative Note: As of 2018, 51 jurisdictions have enacted the Uniform Child Custody
Jurisdiction and Enforcement Act. Massachusetts has enacted the Uniform Child Custody
Jurisdiction Act. In those jurisdictions, the applicable statute should be identified. If a
Jurisdiction has not enacted either statute, the jurisdiction should cite its standard for
determining the court having jurisdiction.

Comment

The Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) (1997) has
been adopted in 49 states. As of September 2018, Massachusetts is the only state that has not
adopted the UCCJEA, although Massachusetts did adopt the Uniform Child Custody Jurisdiction
Act (UCCJA).

If at the time a petition is filed under this act, an action for custody or visitation is already
pending regarding the same child, the petition should be filed as part of the pending action
(assuming the pending action is filed in compliance with the UCCJEA).

SECTION 7. VERIFIED [PETITION].

(a) A nonparent shall verify a [petition] for custody or visitation under penalty of perjury
and allege facts showing that the nonparent:

(1) meets the requirements of a consistent caretaker of the child; or
(2) has a substantial relationship with the child and denial of custody or visitation
would result in harm to the child.

(b) A [petition] under subsection (a) must state the relief sought and allege specific facts
showing:

(1) the duration and nature of the relationship between the nonparent and the
child, including the period, if any, the nonparent lived with the child and the care provided;

(2) the content of any agreement between the parties to the proceeding regarding
care of the child and custody of or visitation or other contact with the child;

(3) a description of any previous attempt by the nonparent to obtain custody of or

visitation or other contact with the child;
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(4) the extent to which the parent is willing to permit the nonparent to have
custody of or visitation or other contact with the child,

(5) information about compensation or expectation of compensation provided to
the nonparent in exchange for care of the child;

(6) information required to establish the jurisdiction of the court under the

[Uniform Child Custody Jurisdiction and Enforcement Act];

(7) the reason the requested custody or visitation is in the best interest of the child,

applying the factors in Section 12; and
(8) if the nonparent alleges a substantial relationship with the child, the reason
denial of custody or visitation to the nonparent would result in harm to the child.
(c) If an agreement described in subsection (b)(2) is in a record, the nonparent shall attach
a copy of the agreement to the [petition].

Legislative Note: As of 2018, 51 jurisdictions have enacted the Uniform Child Custody
Jurisdiction and Enforcement Act. Massachusetts has enacted the Uniform Child Custody
Jurisdiction Act. In those jurisdictions, the applicable statute should be identified. If a
Jurisdiction has not enacted either statute, the jurisdiction should cite its standard for
determining the court having jurisdiction.

Comment

Requiring verified pleading and specificity in pleadings is intended to reduce actions that
are not meritorious and facilitate disposition of nonmeritorious cases by motions to dismiss or for
summary judgment.

Regarding subsection (b)(3), the description of any previous attempt to obtain custody,
visitation, or other contact with the child should include oral requests as well as written requests.

Among the facts required in the pleading is the information required to establish
jurisdiction by Section 209 of the Uniform Child Custody Jurisdiction and Enforcement Act—a
section titled “Information to be Submitted to the Court.” The section provides, in part:

“(a) [Subject to [local law providing for the confidentiality of procedures,

addresses, and other identifying information], in] a child-custody proceeding, each party,
in its first pleading or in an attached affidavit, shall give information, if reasonably
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ascertainable, under oath as to the child’s present address or whereabouts, the places
where the child has lived during the last five years, and the names and present addresses
of the persons with whom the child has lived during that period. The pleading or
affidavit must state whether the party:

(1) has participated, as a party or witness or in any other capacity, in any other
proceeding concerning the custody of or visitation with the child and, if so,
identify the court, the case number, and the date of the child-custody
determination, if any;

(2) knows of any proceeding that could affect the current proceeding, including
proceedings for enforcement and proceedings relating to domestic violence,
protective orders, termination of parental rights, and adoptions and, if so, identify
the court, the case number, and the nature of the proceeding; . . . .

(d) Each party has a continuing duty to inform the court of any proceeding in this
or any other State that could affect the current proceeding.”

If a child will receive financial benefits as a result of being in the custody of a nonparent,
the nonparent may wish to specify those benefits in the petition. Such benefits might include
Social Security benefits and health insurance.

SECTION 8. SUFFICIENCY OF [PETITION].

(a) The court shall determine based on the [petition] under Section 7 whether the
nonparent has pleaded a prima facie case that the nonparent:

(1) is a consistent caretaker; or
(2) has a substantial relationship with the child and denial of custody or visitation
would result in harm to the child.

(b) If the court determines under subsection (a) that the nonparent has not pleaded a
prima facie case, the court shall dismiss the [petition].

Comment

Requiring the court to determine whether a nonparent has pled a prima facie case protects

the interests of parents and filters out cases in which the petitioner does not have a meritorious

claim, while at the same time allowing the opportunity to preserve close and significant
relationships between a child and nonparent.
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To reduce the burden of litigation, a parent may be able to expedite disposition of a case
by using a motion to dismiss or for summary judgment.

In her plurality opinion in 7roxel, Justice O’Connor stated: “As Justice KENNEDY
recognizes, the burden of litigating a domestic relations proceeding can itself be ‘so disruptive of
the parent-child relationship that the constitutional right of a custodial parent to make certain
basic determinations for the child’s welfare becomes implicated.” 530 U.S. at 75, quoting id. at
101 (Kennedy, J., dissenting). See also D.P. v. G.J.P., 636 Pa. 574, 590, 146 A.3d 204, 213
(2016) (stating that bifurcating proceedings with determination of standing before the merits
“serves an important screening function in terms of protecting parental rights”); Rideout v.
Riendeau, 2000 ME 198, 9 30, 761 A.2d 291, 302 (stating that determination of standing before
full litigation of the claim “provides protection against the expense, stress, and pain of
litigation™).

SECTION 9. NOTICE. On commencement of a proceeding, the nonparent shall give
notice to each:

(1) parent of the child who is the subject of the proceeding;

(2) person having custody of the child;

(3) individual having court-ordered visitation with the child; and

(4) attorney, guardian ad litem, or similar representative appointed for the child.

Comment

Elements of the notice provision are similar to the notice provision of the Uniform Child
Custody Jurisdiction and Enforcement Act, § 205(a) (1997) (“Before a child-custody
determination is made under this [ Act], notice and an opportunity to be heard . . . must be given
to all persons entitled to notice under the law of this State as in child custody proceedings
between residents of this State, any parent whose parental rights have not been previously
terminated, and any person having physical custody of the child”’). The methods by which notice
is given are governed by state and local rules. The term “person” is used in paragraph (2)
because a government unit or other institution may have “custody” of a child. The term
“individual” is used in paragraph (3) because only a natural person (an “individual”’) may have
visitation with a child. Notice must be given only to individuals with “court-ordered” visitation,
since determining the identity of individuals who might visit a child without a court order would
be difficult if not impossible.

SECTION 10. APPOINTMENT; INTERVIEW OF CHILD; COURT SERVICES.

In the manner and to the extent authorized by law of this state in a family law proceeding other

than under this [act], the court may:
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(1) appoint an attorney, guardian ad litem, or similar representative for the child;

(2) interview the child;

(3) require the parties to participate in mediation or another form of alternative dispute
resolution, but a party who has been the victim of domestic violence, sexual assault, stalking, or
other crime against the individual by another party to the proceeding may not be required to
participate[ unless reasonable procedures are in place to protect the party from a risk of harm,
harassment, or intimidation];

(4) order an evaluation, investigation, or other assessment of the child’s circumstances
and the effect on the child of ordering or denying the requested custody or visitation or
modifying a custody or visitation order; and

(5) allocate payment between the parties of a fee for a service ordered under this section.
Legislative Note: The brackets in paragraph (3) should be removed and the phrase “unless
reasonable procedures are in place to protect the party from a risk of harm, harassment, or
intimidation” should be included in the paragraph in a state that requires mediation of custody
and visitation cases, including a case involving an allegation of domestic violence. If a state does
not require mediation in those circumstances, delete the phrase and the brackets.

Comment

A variety of personnel and court services may assist the court in making decisions
regarding nonparental custody and visitation. This act does not mandate the creation of new
services in jurisdictions where no similar services exist, but the act does make such services

available if the services already are utilized in other family law proceedings.

Regarding paragraph (1), the court has the power to appoint a representative for a child,
such as an attorney, a guardian ad litem, or a similar representative.

The evaluations referenced in subsection (4) include mental health evaluations and
evaluations of parenting skills.

In paragraph (3), the phrase “[unless] reasonable procedures are in place to protect the
party from risk of harm, harassment, or intimidation” is the same as used in the Uniform Family
Law Arbitration Act, § 12(b)(3) (2016). Among the protections that might be used is “shuttle
mediation,” in which the parties to mediation are not in the same room with each other and the
mediator shuttles between rooms.
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SECTION 11. EMERGENCY ORDER. On finding that a party or a child who is the
subject of a proceeding is in danger of imminent harm, the court may expedite the proceeding
and issue an emergency order.

Comment

This section makes explicit that the court has the power to enter an emergency order, as
well as a final order. Generally, other provisions of the act—including the requirements for
pleadings, burden of proof, presumptions, and factors considered—should apply to the issuance
of an emergency order in addition to a final order.

SECTION 12. BEST INTEREST OF CHILD. In determining whether an order of
custody or visitation to a nonparent is in the best interest of a child, the court shall consider:

(1) the nature and extent of the relationship between the child and the parent;

(2) the nature and extent of the relationship between the child and the nonparent;

(3) the views of the child, taking into account the age and maturity of the child;

(4) past or present conduct by a party, or individual living with a party, which poses a
risk to the physical, emotional, or psychological well-being of the child;

(5) the likely impact of the requested order on the relationship between the child and the
parent;

(6) the applicable factors in [cite to this state’s law other than this [act] pertaining to
factors considered in custody or visitation disputes between parents]; and

(7) any other factor affecting the best interest of the child.

Legislative Note: The applicable factors in paragraph (6) include factors used to decide
“parenting time” or a similar term used in the state’s statutes.

Comment
The nonparent visitation statutes of most states, as they existed in 2017, list factors a
court should consider (other than best interest of the child). This section reflects factors that

have been used by the states. The second factor—the nature and extent of the relationship
between the child and nonparent”—may include consideration of whether there is a family
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relationship between the child and the nonparent.

[SECTION 13. PRESUMPTION ARISING FROM CHILD ABUSE, CHILD
NEGLECT, DOMESTIC VIOLENCE, SEXUAL ASSAULT, OR STALKING.

(a) The court shall presume that ordering custody or visitation to a nonparent is not in the
best interest of the child if the court finds that the nonparent, or an individual living with the
nonparent, has committed child abuse, child neglect, domestic violence, sexual assault, stalking,
or comparable conduct in violation of law of this state or another state.

(b) A finding that conduct specified in subsection (a) occurred must be based on:

(1) evidence of a conviction in a criminal proceeding or final judgment in a civil
proceeding; or
(2) proof by a preponderance of the evidence.

(c) A nonparent may rebut the presumption under subsection (a) by proving by clear-and-
convincing evidence that ordering custody or visitation to the nonparent will not endanger the
health, safety, or welfare of the child.]

Legislative Note: This section provides a presumption against granting custody or visitation to a
nonparent if the nonparent or a person living with the nonparent has committed child abuse,
child neglect, domestic violence, sexual assault, stalking, or comparable conduct. This goal can
be accomplished by enacting Section 13 or amending existing state law concerning presumptions
and rebuttal of presumptions applicable to a dispute between parents. The same types of
presumptions and criteria for rebuttal of presumptions would apply to a nonparent seeking
custody or visitation.

Comment

This section provides protection to victims or potential victims of domestic violence by
providing a rebuttable presumption that custody or visitation should not be granted to a
nonparent if the nonparent, or an individual living with the nonparent, has committed an act of
domestic violence or related offenses.

In disputes between parents, approximately half the states apply a rebuttable presumption

against granting joint physical custody or legal custody to a parent who perpetrated domestic
violence. National Council of Juvenile and Family Court Judges, Rebuttable Presumption States
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(2013), available online at: http://www.ncjfcj.org/sites/default/files/chart-rebuttble-
presumption.pdf.

The Legislative Note gives drafters the option of adapting existing state law concerning
presumptions and rebuttal of presumptions applicable to disputes between parents to disputes
between nonparents and parents. Such state laws may provide an alternate list of offenses that
give rise to presumptions, provide procedures for utilizing the presumptions, and establish
criteria for rebutting the presumptions.

SECTION 14. ORDER OF CUSTODY OR VISITATION.
(a) If a nonparent seeks custody, the court may order:
(1) sole or primary custody to the nonparent;
(2) [joint custody] to the nonparent and a parent or other party; or

(3) visitation to the nonparent.

(b) If a nonparent seeks visitation only, the court may not order custody to the nonparent

seeking visitation.

Legislative Note: If state law uses an alternative term, such as shared custody, for joint custody,
the alternative term should be used in subsection (a)(2).

Comment

This section specifies the types of orders a court can enter based on the relief sought. A
nonparent who only seeks custody may be granted visitation since that is less of an intrusion on
parental rights than is custody. While evidence in a specific case may not be sufficient to prove
that a nonparent should be granted custody, it may nevertheless be sufficient to prove that an
award of visitation is appropriate. However, a nonparent who seeks only visitation may not be
granted custody since that would be a greater intrusion on parental rights which should not be
granted without proper notice and proof.

Joint custody is among the options for custody arrangements involving nonparents. See,
e.g., Darby v. Combs, 229 So. 3d 108 (Miss. 2017) (joint custody given to the child’s maternal
great-grandparents and paternal grandmother when both parents unfit); McCormic v. Rider, 27
So.3d 277, 279 (La. 2010) (a “tripartite custody arrangement” between the grandmother, who
had adopted the child, but was no longer able to care for the child by herself, and the former
parents who had consented to the adoption a few years earlier).

SECTION 15. MODIFICATION OF CUSTODY OR VISITATION.

(a) On [motion], and subject to subsections (c) and (d), the court may modify a final
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custody or visitation order under Section 14 on a showing by a preponderance of the evidence
that:
(1) a [substantial and continuing] change in circumstance has occurred relevant to
the custody of or visitation with the child; and
(2) modification is in the best interest of the child.
(b) Except as otherwise provided in subsections (c) and (d), if a nonparent has rebutted
the presumption under Section 5 in an initial proceeding, the presumption remains rebutted.
(c) If a [motion] is filed to modify an order of visitation under this [act] to obtain an order
of custody, the nonparent must rebut the presumption under Section 5.
(d) On agreement of the parties, the court may modify a custody or visitation order,
unless the court finds that the agreement is not in the best interest of the child.

Legislative Note: In subsection (a)(1), a state should use the terms in state law governing
modification of custody or parenting time in proceedings between parents.

Comment

Subsection (a) reflects the standard for modification of custody or visitation that is
applied in most states: a showing of substantial and continuing change of circumstance, coupled
with a showing that modification is in the best interest of the child. Under this approach, a
custody or visitation order in favor of a nonparent generally would continue unless the party
seeking modification established that a substantial change of circumstance had occurred since the
order was entered and that the requested modification was in the best interest of the child.

Under subsection (b), if a nonparent obtained an order of visitation and later wishes to
modify the order of visitation (such as a change in visitation schedule), the nonparent does not
need to rebut the presumption in favor of the parent in the modification proceeding since the
presumption already was rebutted in the earlier proceeding. The nonparent only needs to show
the modification is in the best interest of the child. If, however, a nonparent who obtained an
order of visitation wishes to obtain an order of custody, subsection (c) requires the nonparent to
rebut the presumption under Section 5 since the order of custody would be a significantly greater
intrusion on the parent’s interest than the order of visitation. In addition, if a nonparent
unsuccessfully sought visitation or custody, and the nonparent later sought custody or visitation
again, the nonparent would still have to overcome the presumption under Section 5.
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Among the changes in circumstance in which a parent might be able to modify an order
of custody originally entered in favor of a nonparent would be when a parent had successfully
completed a drug rehabilitation program and sought to have the child returned to parental
custody. In that event, the parent would have the burden of proof, including showing that it is in
the best interest of the child to make the modification.

[SECTION 16. FINDINGS OF FACT AND CONCLUSIONS OF LAW. When
issuing a final order of custody or visitation, the court shall make findings of fact and
conclusions of law on the record in support of its decision or, if the [petition] is dismissed under
Section 8, state the reasons for the dismissal.]

Legislative Note: A state should omit this section if the requirement or lack of requirement to

make findings of fact and conclusions of law is governed by court rule rather than statute or the

state requires findings of fact and conclusions of law in all proceedings involving family law.
Comment

Requiring findings of fact and conclusions of law has several benefits. The fact-finding
process structures the court’s review so that the court is less likely to overlook important facts or
apply bias in reaching its decision. Careful fact-finding by the trial court also facilitates
appellate review and may assist the parties in accepting the decision. At least 20 states and the
District of Columbia require the trial court to make findings of fact in custody cases.

SECTION 17. EFFECT OF ADOPTION OF CHILD BY STEPPARENT OR
OTHER RELATIVE. If a child is adopted by a stepparent or other relative of the child, an
order of custody or visitation to a nonparent remains in effect and is not changed by the adoption
unless modified, after notice to all parties to the custody or visitation proceeding, by the court
that entered the order or the court that granted the adoption.

Comment

As of 2017, state laws regarding visitation by nonparents have dealt with the effect of a
child’s adoption in different ways, including: (1) providing that the visitation order survives
adoption by a relative; (2) providing that nonparents can seek visitation following adoption by a
relative; and (3) providing that the visitation provision does not apply if the child is adopted by a
nonrelative. While an adoption decree would generally supersede any prior custody orders, this

section protects a nonparent’s right to visit a child after an adoption by a relative unless the
visitation order is modified.
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SECTION 18. EXPENSE OF FACILITATING VISITATION. The court may issue
an order allocating responsibility between the parties for payment of the expense of facilitating
visitation, including the expense of transportation.

Comment

This section permits a court to allocate responsibility for paying costs of facilitating
visitation, including the cost of transportation. Cost of transportation could include an escort for
a child. In most cases in which a nonparent is exercising visitation, the nonparent would pay the
associated costs.

SECTION 19. LAW GOVERNING CHILD SUPPORT. The authority of a court to
award child support payable to or by a nonparent is governed by law of this state other than this
[act].

Comment

A nonparent granted custody of a child may wish to obtain child support from a parent or
apply for benefits from government or private programs to help a child. Conversely, a nonparent
may face a request for child support. Both the nonparent’s right to seek support or apply for
benefits, and the nonparent’s potential liability for support are governed by law other than this
act.

[SECTION 20. EQUITABLE RIGHT OR REMEDY. This [act] does not preclude
the recognition of an equitable right or remedy for [a de facto parent] under law of this state
other than this [act].]

Legislative Note: If state law treats a de facto parent as a nonparent, but recognizes on
equitable grounds greater rights for the de facto parent than those established by this act, the

state should enact this section.

If state law refers to “psychological parent” or an individual acting “in loco parentis”
rather than “de facto parent,” the alternative term should be substituted.

Comment
The law regarding families is more dynamic than many areas of law. This act is not

intended to preclude the development of additional equitable rights and remedies in this area or
to nullify previously recognized equitable rights.
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The Uniform Parentage Act (2017) recognizes legal parentage for an individual who
meets the criteria for “de facto parent.” The definition of “de facto parent” under equitable
principles may be different from the definition in the Uniform Parentage Act.

SECTION 21. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In
applying and construing this uniform act, consideration must be given to the need to promote
uniformity of the law with respect to its subject matter among states that enact it.

SECTION 22. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND
NATIONAL COMMERCE ACT. This [act] modifies, limits, or supersedes the Electronic
Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does not
modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize
electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C.
Section 7003(b).

SECTION 23. TRANSITIONAL PROVISION. This [act] applies to a proceeding:

(1) commenced before [the effective date of this [act]] in which a final order has not been
entered; and

(2) commenced on or after [the effective date of this [act]].

[SECTION 24. SEVERABILITY. If any provision of this [act] or its application to
any person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of this [act] which can be given effect without the invalid provision or application,

and to this end the provisions of this [act] are severable.]

Legislative Note: [nclude this section only if this state lacks a general severability statute or a
decision by the highest court of this state stating a general rule of severability.

SECTION 25. REPEALS; CONFORMING AMENDMENTS.
@....
b)....
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Legislative Note: When enacting this act, a state should repeal: (1) general statutes, if any,
regarding visitation for a grandparent, stepparent, sibling, and other nonparent; and (2)
Statutes, if any, regarding a custody dispute between a nonparent and a parent.

When enacting this act, a state should not repeal: (1) the state’s Uniform Deployed
Parents Custody and Visitation Act or other state statute dealing with custody of and visitation
with a child of a deployed parent, (2) a statute regarding guardianship of a minor, (3) a statute
regarding a child in custody of the state, including a child in foster care; or (4) a statute
providing a de facto parent with the rights of a legal parent.

SECTION 26. EFFECTIVE DATE. This [act] takes effect . . . .
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Peterson and Peterson and Hayworth and Mesillas;

Washington County Circuit Court Case No. 20DR10354

Hearing Date: March 4, 2021

Judge James Fun’s Findings Re: Granting and Upholding Grandparents’ Temporary
Protective Order of Restraint (8:46:32 to 8:50:23)

Based on the documents that were filed with the Court together with the argument of counsel, the
temporary protective order that was entered by the court remains in effect for all the reasons that
Mr. Peterson expressed this morning on the record along with these conclusions by the Court.

As counsel has articulately pointed out, 107 does reference 109 in terms of a party and likewise
109, the third party custody and parenting time rights statue does not directly speak to temporary
protective orders of restraint. Of course, as everybody knows, it speaks to temporary issues of
custody and parenting time. And in the court’s view the temporary protective order of restraint,
although not directly referenced, must be a vehicle available to the court, because really all it
does is ask the court to make these determinations.

If documents are filed that establish a 90-day routine involving third parties, that routine should
be maintained pending further hearing. It does not address issues of temporary custody or
parenting time and it does not, in my view, infringe upon the 7roxel rights of a parent. All it
does is ask that whatever routine that was in effect continue until further hearing and order by the
court. And of course as Mr. Kramer points out, it makes perfect sense because 109 directly
references temporary custody and parenting time and we all know that at such a hearing of
course, the third parties would be obligated to present some evidence to persuade the court that a
natural parent’s right should be burdened when considering temporary custody or parenting time
even on a temporary basis.

Lastly but not leastly important of all, I think that without the availability of a temporary
protective order of restraint in such matters that there is really the possibility that a biological
parent could use the process offensively to disadvantage third parties in terms of not allowing
enough time or disadvantaging third parties by stretching out the time such that prior relationship
could not be established, which would obviously be inequitable and unjust. Having said those
things, this circumstance, like any other temporary protective order of restraint matter, allows a
parent to object and allows the parent to ask for a hearing to contest the temporary protective
order of restraint and be heard on that. And so, in summary, by issuing a temporary protective
order of restraint the court does not conclude that there is an unduly burdensome restriction on a
biological parent’s custodial rights. There are procedural due process opportunities available to
contest such actions like this temporary protective order of restraint.



COMPARISON - GUARDIANSHIP VS. PSYCHOLOGICAL PARENT STATUTES

ISSUE

GUARDIANSHIP

PSYCHOLOGICAL
PARENT

NOTES

Can you seek Custody?

Yes ORS 125.315

Yes ORS 109.119(3)(a)

Relatives Preferred?

Yes ORS 125.200

No (Except in Juvenile
Court)

Can you seek Visitation/Contact? Maybe ORS Yes ORS 109.119(3)(b) | Court has authority as an incident of
125.315 guardianship
Prior Custody or Relationship No Yes ORS 109.119(1) Troxel presumption and ORS 109.119
Status Required? rebuttal factors apply if a legal parent
object to a guardianship - See Burk v.
Hall, 35 Or App 113 (2003)
Ex Parte Status Quo Order No (But see Maybe

Possible?

temporary custody
below)

ORS109.119(3)(a),
ORS 109.119(3)(b),
ORS 107.097

Temporary Custody Possible?

Yes ORS 125.600

Yes ORS 109.119(3)(a)

Guardianship temporary fiduciary
requires proof that is an immediate and
serious danger to the life or health of
the child.

Can Custody Evaluation Be
Ordered?

Maybe*

Yes ORS 109.119(7)(a)

Guardianship Court can order a visitor,
but it is not clear that the court’s
authority extends to ordering a custody
evaluation.




Can Child Support Be Ordered?

Yes ORS
125.025(3)(k)

No statutory
authorization, but see

Custodian/Guardian Can Seek to be
Representative Payee of Social Security

ORS 109.010 Benefits For Child
Can Attorney Fees Be Awarded? No Yes ORS 109.119(7)(b)
Standard of Proof Required Clear and Preponderance ORS
Convincing ORS 109.119(3)(a)
125.305

Can Order Be
Modified/Terminated?

Yes ORS 125.225

Yes ORS 107.135(a)
Also see ORS
109.119(2)(¢c)

Change of Circumstances likely
required for modifications of ORS
109.119 Custody Judgments; Only Best
Interests required for termination of
Guardianship

Post Judgment Obligations

Annual Report
Required ORS

125.325; Mult. Co.

SLR 9.075(4)

None
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SUMMARY:

... The American legal system is under the impression that its activities and decisions are geared toward safeguarding
children after divorce. ... Children can and do fasthachment relationships with a variety of consistent caregivers,
including a parent, grandparent, older sibling, aunt or uncle, adoptive parent, foster parent, stepparent, or an unmarried
parent's cohabiting partner. ... Assuming that either one of tleels was an alternativaettachment figure for their
granddaughters, the act of substantially reducing their regularly scheduled visits only 5 months after the father's death
may have compounded the children's sense of loss and consequently been unnecessarily harmful to their emotional
well-being. ... Additional research groundedaiiachment theory is sorely needed in the area of divorce, custody
decisions, and alternativatachment figures. ... Effects on infant-mothettachment of mother's unresolved loss of
anattachment figure or other traumatic experience. The Berkeley Adulttachment Interview Unpublished
protocol, Department of Psychology, University of California, Berkeley. ... Disorganized istfazchment
classification and maternal psychosocial problems as predictors of hostile-aggressive behavior in the preschool
classroom. ... The relationship of the parental preference guidelatéstthment behavior in young children of
divorce. ...

HIGHLIGHT: In today's world, children grow up in families that take many different forms, and society can no longer
consider the traditional nuclear family the normal or optimal family structure. As a result, in cases of divorce, courts are
increasingly relying on the results of psychological research when awarding custody and visitation privileges. In
contrast to recent trends, however, the U.S. Supreme Court's majority deciSiaxahv. Granvillefavors biological

parents' rights over the psychological interests of children. This article discusses the potential contributions of
attachment theory to the contest between biology and psychology in America's divorce courts.

TEXT:
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[*39] The American legal system is under the impression that its activities and decisions are geared
toward safeguarding children after divorce. But | have rarely met a child who felt protected by this
system. On the contrary, most children would be very surprised to hear that any judge, attorney,
mediator, or anyone else had their interests at heart when setting up court-ordered visiting.

--Wallerstein, Lewis, and Blakeslee
(2000, p. 181)

Prior to the 17th and 18th centuries, Western societies did not provide special consideration or protection for
children. As the property of their parents, children could be forced to labor in unhealthy conditions, sold into servitude,
or brutally beaten without government interference (deMause, 1974; Kean, 1937). The modern conceptualization of
childhood evolved only gradually as society began to recognize that children are vulnerable and unique individuals,
deserving of guidance and protection. In the past century, "The historical trend has been toward a greater appreciation of
the unigueness of childhood, the importance of parenting, and the need for greater protection of the rights and
well-being of children” (Sigelman, 1999, pp. 5-6). The 20th century also saw an unprecedented rise in the diversity of
attitudes and acceptable behavior in many domains of life, including marriage and family relations. Far from being
atypical, divorce is now a normative event in American family life (Emery & Forehand, 1994). In challenging our
previous definitions of what is normal or best for children, the current high rates of divorce in this country underscore
the dire need for social institutions, such as the law, to recognize and adapt to significant historical and social changes.

In contemporary U.S. society, the legal system has mandated the protection and prevention of harm to children, and
in matters of divorce that their best interests be the primary consideration. The psychological literature unquestionably
has contributed important insights to judicial efforts to clarify and specify precisely what constitutes harm and best
interests. Developmental psychologists have investigated a wide array of research questions related to children's growth
and have identified a number of risk factors and conditions that proriel® resiliency and positive adjustment. With
the introduction of concepts such as bonding and psychological parent (Goldstein, Freud, & Solnit, 1979), the family
court's traditional preference for biological relatedness and protection of parental rights in custody decisions has shifted
during the past 20 years to a growing recognition that the maintenarattsofiment bonds is crucial to the healthy
development of children (Rutter & O'Connor, 1999). Laws enacted in many states have, in fact, quite clearly placed a
child's presumed best interests before the rights of biological parents (Waters & Noyes, 1983-1984).

Despite the apparent trend in state and local courts to acknowledge and award visitatienrtment figures
other than parents (Derdeyn & Jennings, 1998), the U.S. Supreme Court in theThemeshy. Granville(2000) case
upheld the Washington State Supreme Court's decision to deny a request for increased visitation by paternal
grandparents. Rather than simply striking down the relevant Washington statute as too broad, the Supreme Court
majority went further and returned to the traditional position that the right of biological parents to rear offspring in any
way they choose surpasses the interests of children in maintaining long-estabtistutbchents with other significant
figures in their lives (e.g., adoptive or foster parents, loving stepparents, grandparents, adult siblings, etc.). In doing so,
the court reversed the trend to consider bonding and psychological parenting as primary issues in custody or visitation
decisions and disregarded much of the current research literature concerning the importance ofatiattipteent
relationships, whether biological or nonbiological. Thexel decision essentially ignores the right of children to have
their best interests protected and may pave the way for future decisions that disrupt beneficial, resilience-promoting
relationships, thus hindering children's healthy development.

ATTACHMENT THEORY

Studies have repeatedly demonstrated that the quality of parental and family functioning and the quality of the
caregiver-child relationship are among the strongest predictors of children's adjustment to parental separation and
divorce (Buchanan, Maccoby, & Dornbusch, 1992, 1996; Hetherington, Bridges, & Insabella, 1998; Johnston, 1995;
Wallerstein, 1998)Attachment theory (Bowlby, 1969, 1973, 1980) is particularly well-suited to address questions
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regarding children's well-being in the face of parental divorce and court-ordered custody or visitation privileges because
it is largely based on the salient themes of parent-ciiildchment and separation/loss. Moreover, a vast body of
well-designed scientific research is available, documenting many core conceptsobiment theory. Bowlby's ideas

and the scientific evidence supporting them can usefully inform court decisions regarding domestic relations matters,
such as custody disputes and third-party visitation privileges, which have substantial consequences on children's present
and future well-being.

CORE PRINCIPLES AND CLASSIFICATIONS

Drawing on ideas from ethology and evolutionary biology, as well as his clinical observations of the intense
distress experienced by children separated from their parents, Bowlby (1973, 1980) believed that humans, like other
species, were biologically predisposed toward relational experiences that satisfied an instinctual need for security. The
biological function of theattachment bond between parent and child is protection and contributes to survival of the
child and hence the species (Bowlby, 1980, 1982, 1988achment is an affectional bond that is a "relatively
long-enduring tie in which the partner is important as a unique individif@]] interchangeable with none other,"
characterized by "a need to maintain proximity, distress upon inexplicable separation, pleasure or joy upon reunion, and
grief at loss" (Ainsworth, 1991, p. 38). By providing sensitive and consistently reliable care, parents foster a sense of
security in the child, which in turn promotes independent exploration and the development of positive mental
representations of others as available and the self as worthy of care. Conversely, insensitive, inconsistent care engenders
anxiety and distrust. Of even more serious consequence, prolonged or permanent separatioatfrachraant figure
can seriously injure and fragment the individual's sense of self.

Bowlby'sattachment theory has inspired more than 30 years of productive research in the field of developmental
psychology. Early studies utilizing the Strange Situation (Ainsworth, Blehar, Waters, & Wall, 1978), which allowed
empirical assessment of infant-caregiwgiachment, provided tangible support for the theoretical principles underlying
attachment behavior in infancy. A four-way classification procedure categorizes distinct behavioral patterns
demonstrated by infants during a series of separation and reunion episodes with the caregiver. One category is
considered optimally secure and three other categories (avoidant, ambivalent, disorganized) represent different patterns
of behavior thought to reflect insecusgachment. These fourattachment classifications have been found to be
associated with distinct caregiving styles, in particular the quality of a mother's responsivity to her infant's
communication (Ainsworth, Bell, & Stayton, 1974; Ainsworth et al., 1978; Belsky, Rovine, & Taylor, 1984; Egeland &
Farber, 1984; Grossman, Grossmann, Spangler, Suess, & Unzner, 1985; Main, Tomasini, & Tolan, 1979).

Bowlby (1979) maintained that tregtachment system is a lifetime construct that "characterize[s] human beings
from the cradle to the grave" (p. 129). Thegachment bond formed in early caregiving relationships is internalized by
the infant and becomes organized as a strategy for relating to others, which is carried forward to profoundly influence
subsequent relationships and mental health (Bowlby, 1979, 1980). A setariement strategy should buffer
individuals from maladaptive responses to stress and allow them to effectively draw on support from friends, family, or
mental health practitioners (Riggs & Jacobvitz, 2002). In contrast, people with insgtariement strategies may be
at greater risk for emotional problems due to distortions in their thinking and difficulties regulating emotion (Carlson &
Sroufe, 1995).

Evidence from longitudinal investigations has linked infarthichment classification to a wide variety of later
outcomes, including compliance, persistence, ego resiliency, ego control, problem-solving strategy, affective
communication, empathy, social competence, flexibility, coping skills, and aggressive behavior in toddlers and
preschool children (e.g., Arend, Gove, & Sroufe, 1979; Kestenbaum, Farber, & Sroufe, 1989; Matas, Arend, & Sroufe,
1978; Sroufe, 1983; Suess, Grossmann, & Sroufe, 1992; Troy & Sroufe, 1987; Waters, Wippman, & Sroufe, 1979).
Other studies have reported associations between iafeathment classification and school-age children's capacity
for intimacy, coping skills, self-confidence, peer relations, and aggression (e.g., Erickson, Egeland, & Sroufe, 1985;
Grossmann & Grossmann, 1991; Lewis, Feiring, McGuffog, & Jaskir, 1984; Lyons-Ruth, Alpern, & Repacholi, 1993;
Sroufe & Jacobvitz, 1989; Urban, Carlson, Egeland, & Sroufe, 1991). In adolescenceatidahiment classification
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appears to be related to self-esteem, social competence, ego resiliency, identity, depression and anxiety, the modulation
of emotion in problem solving, and interpersonal functioning (e.g., Greenberg, Siegel, & Leitch, 1983; Kobak & Sceery,
1988; McCormick & Kennedy, 1994; Papini, Roggman, & Anderson, 1991; Rice, 1990; Sroufe, Carlson, & Shulman,
1993). In all of these cases, securityabfachment was associated*42] with indices of mental health and positive
adaptation, whereas insecwat¢achment appeared to be a risk factor for maladaptive functioning.

Recent research assessatitachment organization in adolescents and adults has provided strong empirical support
to Bowlby's (1979) suggestion that many forms of psychiatric disturbance can be attributed to deviations in the
development o&ttachment bonds. For example, in studies utilizing the Adéittachment Interview (George, Kaplan,

& Main, 1985), individuals demonstrating the Dismissing (avoidant) form of insesttisehment appear to be

predisposed to externalizing disorders, such as Conduct Disorder, antisocial personality, and substance abuse (e.g.,
Allen, Hauser, & Borman-Spurrel, 1996; Cole-Detke & Kobak, 1996; Rosenstein & Horowitz, 1996). Other studies
have linked a second type of insecatéachment, Preoccupied (ambivalent), to a heightening of self-reported
psychological distress, a higher incidence of mood disturbance, and symptoms of anxiety (e.g., Cole-Detke & Kobak,
1996; Pianta, Egeland, & Adam, 1996).

More severe psychopathology appears to be associated with a third insecure classification,
Unresolved/Disorganized (Main, 1995, 1996), which represents an adult's disorganization and lack of resolution to a
significant loss (i.e., death) or traumatic abuse experience in childhood. The Unresolved category has been associated
with psychiatric hospitalization, suicidal ideation, Borderline Personality Disorder, and a number of other serious
mental disorders (e.g., Adam, Sheldon-Keller, & West, 1996; Allen et al., 1996; Fonagy et al., 1996; Riggs & Jacobvitz,
2002; Rosenstein & Horowitz, 1996). Although insecareachment organization does not automatically lead to mental
illness, it nevertheless creates a vulnerability to emotional disturbance due to distorted self/other representations,
irregular patterns of emotional regulation, and maladaptive behavioral strategies for interacting with the world (Carlson
& Sroufe, 1995).

ATTACHMENT AND LOSS

Early in his career, Bowlby worked with James Robertson (Robertson & Bowlby, 1952) in documenting the intense
despair children suffered when separated from parents for prolonged periods during hospitalization. This collaboration
was largely responsible for significant changes in hospital policies regarding parent-child visitation and institutionalized
care and substantially influenced Bowlby's understanding of child development (Karen, 1990). Bowlby based much of
his early work inattachment theory on his belief that the loss of or traumatic separation fromtiechment figure in
childhood creates a vulnerability to later physical or mental iliness.

A wealth of evidence exists supporting Bowlby's prediction that the loss of a priatsaghment figure produces
significant psychological harm. Early parental loss has been identified as a major risk factor for depression and suicidal
ideation/behavior in later life (Adam, 1994; Adam, Lohrenz, Harper, & Streiner, 1982; Bifulco, Harris, & Brown, 1992;
Bowlby, 1980; Brewin, Andrews, & Gotlib, 1993; Brown & Harris, 1978). Childhood loss ddtéachment figure
through death is a core feature of the Unresolagelchment classification in adolescents and adults (Ainsworth &
Eichberg, 1991; Main & Goldwyn, 1998). In addition to its association with numerous forms of emotional disturbance,
Unresolvedattachment has also been linked to parental separation or divorce in both clinical adolescent and
nonclinical adult samples (Adam, Sheldon-Keller, & West, 1995; Riggs & Jacobvitz, 2002), suggesting that the stress of
divorce "engenders profound distress and is potentially disorganizing in its impact because it demands complex, rapid
recognition of a major life change and a rapid adaptation to changed circumstances" (Wallerstein, 1983, p. 269).

[*43] ALTERNATIVE ATTACHMENT FIGURES

Althoughattachment strategies formed in infancy tend to persist and become increasingly resistant to change as
development progresses (Rothbard & Shaver, 1994), they can be modified by different environmental experiences.
Studies documenting the association between infant-pateathment and a number of family and contextual
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variables suggest that alterations in these areas may contribute to individual development. Potential influences on
attachment organization and its maintenance include social relations between the child and important adults, marital
quality or the presence of a supportive parental partner, adverse life events such as the lastsaofierent figure

through death or divorce, maltreatment, socioeconomic status, social support, family dysfunction and stability, and
mental illness in parents or other family members (e.g., Belsky & Isabella, 1988; Belsky, Rovine, & Fish, 1989;

Bowlby, 1973; Bretherton, Walsh, Lependorf, & Georgeson, 1997; Carlson, Cicchetti, Barnett, & Braunwald, 1989;
Egeland, Jacobvitz, & Sroufe, 1988; Gaensbauer, Harmon, Cytryn, & McKnew, 1984; Parkes, 1971; Vaughn, Egeland,
Sroufe, & Waters, 1979). In this section, | will specifically address the potential effettamthment relationships with

other important adults, referred to in the literature as secondary or alteratttigament figures.

As the infant's social world expands beyond the principal infant-caregiver dyad, maltiptment relationships
are likely to develop. Both Bowlby (1969, 1982) and Ainsworth (1967) recognized that children become attached not
only to their mothers but also to other familiar figures such as fathers, grandparents, aunts and uncles, other adults in the
house-hold, and older siblings. Indeed, in most societies nonparental caregiving is quite frequent or the norm (van
IJzendoorn & Sagi, 1999), so it is not surprising that children fattachment bonds with people other than their
biological parents.

However, not all close relationships aiéachment relationships. In discussing the natureatfachment
throughout the life cycle, Ainsworth (1991) pointed out theiachment differs from other affectional bonds because it
involves a search for a sense of security and comfort in the relationship, which when present enables the child to
confidently engage in activities outside of the relationship. Initially a property of the infant-caregiverathyzthment
may become an important element in a variety of relationships in childhood through adulthood. For example, Ainsworth
identified parent surrogates (e.g., older siblings, grandparents, mentors), intimate friends, and adult sexual partners as
potentialattachment figures at later development stages.

Bowlby (1980) conceived of aattachment figure as any person perceived as stronger and better able to cope with
the world and someone who provides consistent protection and care. Several researchers have proposed guidelines for
the identification of alternativattachment figures for children. The following criteria have been suggested for use in
the determination of who qualifies as an alternatitichment figure: (a) provision of physical and emotional care, (b)
the quality of care provided, (c) time spent with the child, (d) continuity or consistency in a child's life, and (e)
emotional investment in the child (Cassidy, 1999; Colin, 1996; Howes, Hamilton, & Althusen, as cited in Howes,

1999). In our extraordinarily diverse contemporary society where there is no consensus regarding what constitutes the
good life for children, it is critical to note that these theoretically and empirically grounded criteria for identifying
attachment figures are utterly blind to gender, race, religion, sexual orientation, and even biological relatedness.

Because very young infants generally have a prefearethment figure, some theorists have suggested that
children develop a hierarchy of major caregivers, wherein the mother is primary ancititilnment figures are
secondary (Bretherton, 1985; Kelly & Lamb, 200044] Main, Kaplan, & Cassidy, 1985). However, cross-cultural
data provide little support for the hierarchy hypothesis. Insteadgtthehment network appears to function in an
integrated or interactive fashion, such that the combination of muklipplehment relationships considerably increases
the power to predict children's later cognitive and emotional functioning (Howes, Rodning, Galluzzo, & Myers, 1988;
Main & Weston, 1981; van IZendoorn, Sagi, & Lambermon, 1992). Developing within the context of the family system
as a whole, the quality of one relationship is reflected in the larger netwakafhments and affects the development
of other relationships within the system (Sroufe & Fleeson, 1988). Strong evidence of interconnections among social
relationships in the research literature suggests that each significant human connection uniquely contributes to a child's
development, potentially with compensatory and competing effects (Hinde & Stevenson-Hinde, 1988; Rutter &
O'Connor, 1999). Based on these interactive effects, it does not make sense to consider nonmaternal caregivers as
subsidiaryattachment figures (van ljzendoorn et al., 1992). In most cases, children will typically form strong
psychologicahttachmentsto their mothers and fathers and frequently develop stebteghmentsto other adults in
their social network who consistently provide physical and emotional care.
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Clearly, the empirical evidence indicates that alternagivachment figures can have a significant effect on
children’s later socioemotional development. Colin (1996) suggested two ways that alteatiatiienent figures are
important: (a) A securattachment with another caregiver can ease the discomfort of separation from the principal
attachment figure and (b) a securatachment with another caregiver may buffer or compensate for the negative
effects associated with difficulties in the primaagtachment. Alternativeattachment figures may be especially critical
during and after marital dissolution because parents are often over-whelmed by the upheaval in their lives and are thus
unable to sensitively respond to the needs of their children, who may also be overwhelmed by the losses and changes in
their own lives (Hetherington, Law, & O'Connor, 1993).

THE ERROR OF THE TROXEL DECISION

As Justice Kennedy noted in his dissent, the conventional nuclear family is not the standard family form in today's
world. Many children live in single-parent homes, remarried families, intergenerational households, adoptive or foster
homes, and other family compositions. In fact, these alternate family structures are becoming the norm while the
traditional nuclear family is becoming just one of many diverse family constellations (Walsh, 1993). In the United
States, people of color, immigrant families, and families living in poverty have historically used alternative childcare
arrangements involving networks of caregivers within or outside the family (Jackson, 1993). In today's society where
two incomes have become an economic necessity for many families, most children are regularly cared for by a
nonparent adult, frequently a grandparent or other member of their kinship network, which can include family and close
friends (McGoldrick, 1993). As a result, it is highly likely that children will form multipigachment relationships,
which will substantially affect their development. Yet, as reflected in the U.S. Supreme Court's majority decision in
Troxel, American society continues to idealize the intact biological nuclear family to the potential detriment of its
children and future citizenry.

There are several problems inherent inTmexel decision. First, the traditional right of parents to raise their
children without interference from the state is based on the presumption that a fit parent will make appropriate
decisions, that the "natural bonds of affection lead par§fd8] to act in the best interests of their childre®atham
v. J.R, 1979). In his dissent Justice Stevens stated, "The presumption that parental decisions generally serve the best
interests of their children is sound, and clearly in the normal case the parent's interest is paramount. But even a fit parent
is capable of treating a child like a mere possession" (p. 7). Although the majority of parents do have their children's
best interests at heart, a minority of parents demonstrate behavior that does not render them unfit but nonetheless
challenges this assumption. Parental insensitivity in the form of subtle rejection or role reversal, irresponsibility,
emotional difficulties, neglect, indifference, and/or covert hostility can impede or irreparably impair a child's
development, creating a vulnerability to later maladaptive behavior and mental iliness. Yet based on the 14th
Amendment and subsequent family preservation policies, family courts frequently impose custody and visitation orders
that inflexibly bind the child to troubled and unhealthy relationships with ostensibly "fit" parents (Wallerstein et al.,
2000).

Second, in reaffirming the parental prerogatiVeoxel placed the biological ties of parents above any other
relationship the child may have developed. If the intent is to prioritize biology as the most natural and normal guideline
for custody and visitation decisions, perhaps the court is approaching it from the wrong direction. Rather than
considering the parent's biological kinship to the child, the court might instead respect the child's biological need to
attach to someone who can protect and care for him or her. Children can and datfachment relationships with a
variety of consistent caregivers, including a parent, grandparent, older sibling, aunt or uncle, adoptive parent, foster
parent, stepparent, or an unmarried parent's cohabiting partner. Genetic heritage means less than nothing to a child.
What matters to a child is the presence of a sensitive, loving caregiver, who provides him or her with a sense of
security, stability, and physical and psychological well-being. Indeed, the child's own innate wisdom in seeking security
in attachment clearly illustrates the principles embodied in the best interests standard.

The third and most salient issue in this case is the increasing recognition of the indirect and direct roles
grandparents play in children's development and mental health (Crocken-berg, Lyons-Ruth, & Dickstein, 1993), an
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awareness reflected in legislation passed in every state allowing visitation rights to grandparents (Derdeyn & Jennings,
1998). Indirect influences of grandparents on their grandchildren’s development include the social support they provide
to mothers, which is associated with maternal responsiveness and nurturance toward infants (Crockenberg, 1987, 1988).
Grandparents also provide social support to fathers, who then may better help and support their families (Parke &
Tinsley, 1988). More important, perhaps, grandparents may directly contribute to infant development by serving as
alternativeattachment figures for their grandchildren (Kornhaber & Woodward, 1981). Beyondittechment

established between grandparents and grandchildren prior to divorce, evidence from several studies demonstrates that
grandparents can and often do step in after an adult child's divorce. Grandparents often assist in a parenting or
guasiparenting role for grandchildren, share in childcare responsibilities, and provide their children and grandchildren
with a valuable source of emotional support, as well as a sense of security and continuity at a time when life may seem
very unstable and chaotic (Bretherton et al., 1997; Crockenberg, 1987, 1988; Hetherington et al., 1993, 1998).

The potential for grandparents to serve as alternatitechment figures for their grandchildren in the aftermath of
divorce would seem to increase when three generations live in the same household, as is often the case after divorce.
Indeed, one study found that more than one third of parents and three quarters of their children had resided in a
grandparent's home during or after the divorce (Wilks & Melville, 1990). Researchers have also reported that infants
[*46] interact similarly with and do not seem to differentiate between mothers and grandmothers with whom they have
frequent contact but do not share a common residence (Myers, Jarvis, & Creasey, 1987). Moreover, the presence of a
supportive grandparent or other relative is associated with resilience among children at risk for poor development by
virtue of prolonged parental separation or mental illness (Rutter, 1985; Werner, 1984). In divorce proceedings where
immature, poorly adjusted parents often destructively transfer their unsolvable conflicts onto their children, "Committed
grandparents may nullify these damages by providing the continuity and support, essential to the child's sense of
belonging and security” (Wilks & Melville, 1990). In these cases, then, grandparents fulfill Colin's (1996) identified
functions forattachment figures. That is, grandparents may help the child cope with the absence of the noncustodial
parent and may also buffer the child from the negative effects of parental insensitivity.

In the Troxel case, after separating from Granville, the children's father lived in the home of his parents, the
Troxels. Based on the father's suicide, it is reasonable to assume that he was depressed and/or suffered from some other
mental disorder. Because the father often may have been unavailable due to his emotional difficulties, it is highly likely
that one or both grandparents assumed a major caregiving role with the children when they were in residence at the
grandparents home during regular visitation with their father. So, for 2 years, the grandparents consistently served in a
parental capacity, providing the protection of a family home as well as physical and emotional care for their two young
granddaughters. Clearly, this arrangement would foster the development of close, supportive relationships between
grandparents and grandchildren, which in all likelihood would meet the criter&tiaehment previously discussed.

Given the grandparents' caregiving role and the children's young ages at the time, it is highly probabiledatnt

bonds were firmly established between the Granville children and their grandparents at the time of their father's death.
Assuming that either one of the oxels was an alternativattachment figure for their granddaughters, the act of
substantially reducing their regularly scheduled visits only 5 months after the father's death may have compounded the
children's sense of loss and consequently been unnecessarily harmful to their emotional well-being.

However, an important caveat must be added here. It is not enough to say that the grandparents served as
alternativeattachment figures, because it is not only the identification of alternatititechment figures that is
important but also the quality of childrerggachmentsto all significant caregivers in their lives. As mentioned
previously, a secure relationship with an alternatittechment figure may ease the distress associated with the
unavailability of a principal caregiver and even buffer the effects of an insecure pratitaghment (Colin, 1996).
Therefore, if an insecuratachment exists between the child and either the custodial or noncustodial parent, it may be
even more important to identify a secuttachment relationship among alternatiattachment figures, which could
potentially decrease the risk for maladaptive development in the child. Conversely, if the relationship with the
alternativeattachment figure was also insecure, close scrutiny of the particular case would be necessary to determine if
continued contact with the alternatimgachment figure would benefit the child. Consequently, in decisions regarding
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custody and visitation it is recommended that in addition to identifying the chilthshment figures, the quality
(secure vs. insecure) of the childisachment relationships with all pertinent adults be assessed wherever possible
given the constraints of the court in ordering nhonparties to submit to evaluation.

Finally, in their reliance on previous interpretations of the 14th Amendment's Due Process Clause, the Court
majority granted primacy to the interests of the parent over any other consideration that may be in the best interest of
the child. In doing so, the Court indicatgd47] essentially that parents have rights and children do not have rights, or
if children do possess rights these rights are subordinate to the parental prerogatives. Indeed, despite the best interests
standard, nowhere in the Supreme Court's decision is mention made that the preference of the children, or how they may
have been adversely affected, was ever taken into account at any time during the legal process. It is as if the children did
not exist or were "nonpersons, strangely lacking in preferences or opinions based on their own observations and
experiences" (Wallerstein et al., 2000, p. 182). Although the parental preference guideline has been criticized as an
inadequate criterion for custody decisions (e.g., Dyer, 1999; Radin, 1984), based on the results of their research, several
scholars have argued recently that children's wishes should be heard by the court and seriously considered as important
decision criteria in custody laws (Kaltenborn, 2001; Wallerstein et al., 2000).

IMPLICATIONS AND FUTURE DIRECTIONS

As Justice Stevens pointed out in his dissenting opiniofraoxel, the high courts of this country have recognized
in previous cases that parental rights are not absolute but instead must be balanced by the consideration of "the best
interests of the child." The best interests standard has been criticized for a number of reasons, including (a) the
likelihood of such a vague concept being interpreted differently by judges who hold diverse opinions and values that
may be influenced by personal biases involving moral, religious, cultural, ethnic, or sexist attitudes; (b) the
complications it brings to divorce negotiations; and (c) the lack of training and questionable qualifications of judges to
evaluate the scientific evidence and results of psychological testing to make the abstract decisions that are intrinsic to
considerations regarding children's best interests in the context of family disputes (Mnookin, 1975; Pearson & Luchesi
Ring, 1982-1983; Sorensen & Goldman, 1990; Thompson, 1986). Despite these limitations and the difficulties inherent
in developing fair policies and procedures, the best interests standard appears to be the only reasonable choice. Strict
rules for custody decisions and visitation awards also have their disadvantages because it is inevitable that exceptions
will arise due to the fact that human behavior is never entirely predictable. Rigid guidelines make it less likely that
judges will recognize and respond to these "special cases" and also that new research will be incorporated to modify the
guidelines (Waters & Noyes, 1983-1984). Moreover, the indeterminate nature of the best interests standard accurately
reflects the indeterminate nature of the human family. Each family, each parent, each child is unique and therefore it is
unrealistic that uniform guidelines can be developed that will suit everyone. One size does not and cannot