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FACULTY

Jeremy Vermilyea, Vermilyea Law PC, Vancouver, Washington. Mr. Vermilyea mediates and arbitrates 
commercial and construction disputes, including construction defect, traditional construction scope, 
schedule, and payment disputes, and other commercial disputes such as shareholder, securities and 
broker practice disputes, business divorces, breach of contract, and similar issues. He has also mediated 
antitrust and bid-rigging matters and labor and employment disputes. He serves on the commercial and 
construction panels of the American Arbitration Association (AAA) and arbitrates securities disputes via 
the Financial Industry Regulatory Authority (FINRA) arbitration panel. He serves on the Oregon State 
Bar Alternative Dispute Resolution Section Executive Committee. Mr. Vermilyea is coauthor of the 
chapter on “ADR in Construction Disputes,” ADR in Oregon (OSB Legal Pubs 2019).

D. Gary Christensen, Miller Nash LLP, Portland. Mr. Christensen chairs the firm’s construction industry 
team; he focuses his practice on commercial construction litigation, negotiation of design and construction 
contracts, insurance recovery, public contracting, and strategic options for construction projects. He 
helps clients build schools, medical facilities, affordable housing, distribution centers, resorts, and 
other large commercial and public projects, from planning, structuring, and negotiating contracting 
relationships to litigation of claims both during and after construction. He regularly negotiates design, 
construction, design-build, construction management, and related contracts and subcontracts. He also 
arbitrates and litigates delay, lien, payment, priority, and defect claims during and after construction. He 
is active in the Oregon State Bar, serving as an advisory member and past chair of the Construction 
Law Section and a member of the Business Litigation Section, Litigation Section, and Debtor-Creditor 
Section. Mr. Christensen is also a member of the Associated General Contractors Oregon-Columbia 
Chapter and the American Bar Association.
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2019 Edition 

See

http://www.adr.org/sites/default/files/document_repository/Construction_Arbitration_Rules_7May2018.pdf
http://www.adr.org/sites/default/files/document_repository/Construction_Arbitration_Rules_7May2018.pdf
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See Harris v. Suniga
aff’d Bunnell v. Dalton Constr., Inc

rev den
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2019 Edition 

See

https://www.oregon.gov/CCB/complaints/Pages/how-file-a-complaint.aspx
https://www.oregon.gov/CCB/complaints/Pages/how-file-a-complaint.aspx
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Construction Law
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Law

https://osbadr.wordpress.com/
https://osbadr.wordpress.com/
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See generally Construction Law

See

https://www.courts.oregon.gov/courts/multnomah/go/Pages/civil.aspx
https://www.courts.oregon.gov/courts/multnomah/go/Pages/civil.aspx
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See

available at 

https://www.jamsadr.com/rules-construction-arbitration
https://www.jamsadr.com/rules-construction-arbitration
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http://www.adr.org/sites/default/files/document_repository/Construction_Arbitration_Rules_7May2018.pdf
http://www.adr.org/sites/default/files/document_repository/Construction_Arbitration_Rules_7May2018.pdf
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ADR for Design & 
Construction Disputes
D Gary Christensen, Miller Nash LLP
Jeremy T Vermilyea, Vermilyea ADR
October 20, 2021

How do construction disputes differ?
 Multiple parties, different contract chains
 Lack of privity
 Insurance
 Sophisticated parties 
 Standards of care
 Expert witnesses 
 Multiple claims among parties
 Lien requirements and risks
 Payment and performance bonds

§ 20.2
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Prerequisites to ADR

 CCB license “continuously” 
 Contractual 
 File with CCB for public bond recovery
 Residential defects: statutory notice to contractor

§ 20.4

Defects vs. traditional disputes

 Traditional: scope of work, delay, and payments

 Defect: after completion of work 

§ 20.3
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Traditional claims

 During project rejected change proposals or directives = “disputes”
 “Claims” 
 Scope creep
 Delay and acceleration—difficulties of proof
 Underpayment or nonpayment
 Other considerations:

• Claims often arise during construction
• Ongoing business relationships of the parties

 ADR inconsistencies in contracts 

Defect Claims
 Design or construction? Or both?

• Expert retention
• Preservation of evidence
• Differing legal standards

 Insurance coverage
• Property (builders risk) vs. commercial general liability (CGL)
• Other insurance

 Multiple parties
 Binding dispute forums

§ 20.3-1
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Mediation
 First things first:

• When?
− Contractual pre-condition to litigation?

• Where? 
− Venue requirement?

• How?
− Agency administered (AAA? ASP? JAMS?)
− Bilateral agreement?

• Whom?
− Choosing the right mediator

• Evaluative vs. procedural 
• Experience

• Pre-mediation briefs 

Mediation

 Identifying all the issues early
• Just about money?
• Ongoing business relationships?
• Need to “do” anything post-settlement?
• Avoid surprise issues at the end of mediation!

 Participation
• Who are the key people necessary?

− Decision-maker(s)
− Key fact witnesses
− Risk managers?
− Key subcontractors?
− Experts?
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Mediation

 Where
• Project location?
• Law office?
• Courthouse?
• Important factors:

− Location of key documents/information
− Convenience of all parties/participants
− Cost
− Size (ability to provide private space for parties to deliberate)

Mediation

 Experts
• Separate expert caucus?
• Exchange of information

− Notice of defect vs. expert privilege

 Insurance
• Necessary party in defect disputes

 Managing indemnity and coverage issues
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Mediation

 Mediation process
• Joint sessions vs. caucus
• Communicating with the mediator
• Presumed confidentiality vs. presumed information exchange
• Mediation confidentiality (ORS 36.220)

Mediation

 Getting to the finish line
• Scope of agreement

− What is being release? What is being reserved?
− Has everything been discussed and agreed to?

• Avoid surprise issues, such as ongoing warranty, demand for indemnity, limitations/expansion of 
release language, etc., requirement for future work/service, etc.

• Necessary parties
• Importance of getting it on paper



 35Mediation and Arbitration in Construction-Related Disputes

Settlement considerations

 Identifying specifically what is resolved and what is not. A payment 
settlement should not broaden to include latent defects discovered later 
on.
 The mediator’s role: A scrivener or a “czar” (or neither)?
 Resolving issues of collateral (e.g., lien release)
 Scope, mutuality, and carve-outs to releases
 Consent of sureties

Unique issues in arbitration - 1

 Contract may specify ground rules for arbitration
 Joinder of parties
 Claims subject to ADR
 Rules

• FAA
• State law (ORS 36)
• Contract
• Service
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Unique issues in arbitration - 2

 Discovery
• Physical evidence and the “site visit”
• Experts and reports

 Referees
 Venue
 Choice of law
 Selecting an arbitration service or arbitrator

Other Forms of ADR

 DRB/CRB
 Complex cases/referees
 CCB mediation (residential only)
 Baseball arbitration
 Brackets
 Minitrial
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Thank You
DD..  GGaarryy  CChhrriisstteennsseenn,,  PPaarrttnneerr
MMiilllleerr  NNaasshh  LLLLPP
gary.christensen@millernash.com  |  503-205-2435

JJeerreemmyy  VVeerrmmiillyyeeaa  AADDRR
VVeerrmmiillyyeeaa  LLaaww  PPCC
jeremy@vermilyealaw.com  |  503-482-4186
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