
UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF NORTH CAROLINA 

DURHAM DIVISION 
 
 

IN RE: 
RFI Management, Inc. 

DEBTOR 

CHAPTER 11 
CASE NO. 17-80247 

 
 

 
 

AMENDED EMERGENCY MOTION FOR AUTHORITY  
TO USE CASH COLLATERAL 

 
RFI Management, Inc. (the “Debtor” or “RFI”) moves the Court pursuant to 11 U.S.C. § 

363 and Rule 4001 of the Federal Rules of Bankruptcy Procedure for an Order authorizing it to 

use cash collateral pursuant to 11 U.S.C. § 363.  In support of this motion, the Debtor shows the 

Court:  

1. On March 29, 2017 (the “Petition Date”), the Debtor filed a voluntary petition 

seeking relief under Chapter 11 of the Bankruptcy Code. The Debtor continues in possession of 

its assets as debtor-in-possession. No official committee of unsecured creditors has been 

appointed. 

2. The Court has jurisdiction over the subject matter hereof pursuant to 28 U.S.C. §§ 

151, 157 and 1334 and this is a core proceeding within 28 U.S.C. §157(b)(2). Venue is proper 

pursuant to 28 U.S.C. §§1408 and 1409. 

Background 

3. RFI works as a subcontractor installing a full range of flooring products and wall 

materials, principally in Hotel Properties across the United States and in Puerto Rico. 
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4. The Debtor experienced rapid growth in the past two years, but also has had 

serious cash flow issues.  This led to the Debtor’s taking out a series of short-term, high-interest 

loans that temporarily relieved cash flow pressures, but ultimately increased them.   

5. The Debtor does not believe that any creditor has a lien on cash collateral as that 

term is defined in Section 363(a) of the Bankruptcy Code.  In the event that a creditor does have 

a lien on cash collateral, the Debtor asserts that the value of any such lien is de minimus.  

Accordingly, Debtor is filing this Motion in an abundance of caution and to propose that any 

creditor asserting a lien on cash collateral receive a replacement lien to the same extent, validity 

and priority as existed prior to the Petition Date. 

6. On or about November 16, 2016 the Debtor entered into a document styled a 

“Future Receivables Sale Agreement” with Swift Financial Corporation (“Swift”) (the 

“Agreement”).   Under the terms of the Agreement the Debtor sold Swift $176,850.00 for 14% 

of “Future Receivables.”  The Agreement has no interest rate and no fixed time to collect these 

Future Receivables.  A copy of the Agreement is attached as Exhibit 1. 

Notwithstanding the Agreement, All Accounts Receivable Currently Due to the Debtor  
Are Property of the Estate 

 
7. The Agreement purports to transfer some portion of the Debtor’s “Future 

Receivables” as of November 16, 2016.  Article 9 of the Uniform Commercial Code, as codified 

in both Delaware and North Carolina law, applies to any sale of accounts.  6 Del. C. § 9-

190(a)(3); N.C. Gen. Stat. § 25-9-109(a)(3); see, e.g., In re Clean Burn Fuels, LLC, 492 B.R. 

445, 457 (Bankr. M.D.N.C. 2013) (“Although Article 9 generally applies to transactions 

intending to create security interests, it also applies to sales transactions that create the same risks 

of secret liens as Article 9 transactions.”). 
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8. The Agreement refers to both a dollar amount of receivables sold ($176,850.00) 

and a percentage of receivables sold (14%).  Exh. 1, Page 1.  These references are not consistent, 

meaning that no data existed or was exchanged indicating that $176,850.00 constituted 14% of 

receivables or that 14% of receivables amounted to $176,850.00.   

9. The ambiguity in the description of the collateral sold is material.  The 

contradictory descriptions in the Agreement do not allow Swift to accurately identify what 

property it contends is not property of the estate.  See 6 Del. C. § 9-203(b)(3)(A); N.C. Gen. Stat. 

§ 25-9-203(b)(3)(a). 

10. The inaccuracy of the description of the collateral sold continues in the UCC1 

Financing Statement filed by CHTD Company1 against RFI Management Inc. on November 16, 

2016.  A copy of the UCC1 is attached as Exhibit 2.  Even assuming that the UCC1 was properly 

filed on Swift’s behalf (and the Debtor does not concede this), it is insufficient to perfect any 

purported sale of the Debtor’s receivables.  The UCC1 contains the following description of 

collateral: 

Present and future accounts, receivables, chattel paper, deposit accounts, personal 
property, assets and fixtures, general intangibles, instruments, equipment and inventory 
(as those terms are defined in Article 9 of the Uniform Commercial Code (“UCC”), 
wherever located and with respect to these items, all proceeds now or hereafter owned or 
acquired by you (collectively, the “Collateral”). 

 
The description in the financing statement is inconsistent with the already ambiguous description 

of the collateral purportedly transferred.  The Agreement describes the collateral transferred as 

                                                            
1 There is no corporation or limited liability company registered to do business as “CHTD Company” in the state of 
North Carolina, no certificate of assumed name filed with the North Carolina Secretary of State, no indication that 
CHTD Company is a representative of Swift and no indication that CHTD Company has been assigned the debt.   
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“Future Receivables,” which is defined as receivables that are “received by the Business after 

this Agreement becomes effective.”  Exh. 1, Section 1(f).  In other words, what is transferred is 

actual cash that the Debtor receives, as opposed to a right to payment.  The UCC1 financing 

statement contains a list of categories of collateral that mirrors a section of the Agreement that 

discusses a security interest the Debtor purportedly granted – not a sale.  See Exh. 1, Section 12.  

None of those categories match the definition that Swift has given to “Future Receivables.”  In 

addition, Section 7 of the UCC1 gives a creditor the ability to indicate that this is recording a 

transaction between seller and buyer – and that section is blank. 

11. Absent the filing of a proper financing statement, the Debtor retains all rights to 

the accounts receivable that were purportedly transferred: “For purposes of determining the 

rights of creditors of, and purchasers for value of an account or chattel paper from, a debtor that 

has sold an account or chattel paper, while the buyer's security interest is unperfected, the debtor 

is deemed to have rights and title to the account or chattel paper identical to those the debtor 

sold.”  6 Del. C. § 9-318(b); N.C. Gen. Stat. § 25-9-318(b). 

12. Even if the descriptions of the collateral purportedly transferred are adequate, the 

future interest in accounts transferred that the Debtor retains under Article 9 is sufficient to 

include such accounts as property of the estate under 11 U.S.C. § 541.  As previously noted, a 

creditor/purchaser must file a financing statement to perfect a transfer of accounts.  Financing 

statements expire after 5 years and the creditor/purchaser must file a continuation statement to 

retain its interest in the accounts.  6 Del. C. 9-515(a), (c); N.C. Gen. Stat. § 25-9-515(a), (c).  As 

a result, the Debtor retains a future interest in the accounts; i.e., there is an inherent possibility 

that the Debtor (and its available strong-arm powers of 11 U.S.C. § 544) will regain the power to 

sell the accounts again to a bona fide purchaser for value.  Such future interest constitutes an 
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interest in property sufficient to bring any purportedly transferred accounts under the definition 

of property of the estate contained in 11 U.S.C. § 541(a). 

13. Further, the Agreement defines “Future Receivables” as “any Receivables 

received by the Business after this Agreement becomes effective.”  The receivables listed in the 

petition, while owed to the Debtor, are inchoate and were not received by the Debtor before it 

filed.  They do not meet the Agreement’s definition of “Future Receivables” and thus were not 

transferred under the Agreement.   

14. In the Agreement, Swift concedes that it is “entering into this Agreement knowing 

the risks that [RFI’s] business may slow down or fail, and [Swift] assumes these risks... .”  Exh. 

1, Section 2.  The Northern District of Texas, describing a similar agreement, described it as “a 

series of account purchase transactions.”  Express Working Capital, LLC v. Starving Students, 

Inc., 28 F. Supp. 3d 660, 671 (N.D. Tex. 2014) (emphasis added).   There has not been a 

completed transaction – rather a series of purchase transactions, some of which have been 

complete, some of which have not. 

 

The Extent of Any Security Interest Held by Swift is Ambiguous  

15. In its Objection to the Debtor’s Motion seeking to use cash collateral, Swift states 

that if the purportedly transferred accounts remain property of the estate, Swift should be 

considered a secured creditor with respect to the Debtor’s assets.  While the Agreement does 

include the grant of a security interest, it is not at all clear what obligation that interest secures. 

16. The Agreement states that “[t]here is no interest rate nor any fixed time period 

during which the Amount Sold must be collected by Purchaser.  Purchaser is entering into this 

Agreement knowing the risks that Business’s business may slow down or fail, and Purchaser 
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assumes these risks based on Business’s representations, warranties and covenants set forth in 

this Agreement, which are designed to give Purchaser a reasonable and fair opportunity to 

receive the benefit of its bargain.”  Exh. 1, Section 2.  The representations and warranties that 

Swift acknowledges will provide adequate protection of its interests are designed to ensure that 

the Debtor continues to operate and use capital for business purposes.  In the Agreement, Swift 

admitted that it was taking the risk or receiving payments over what could be a very long time.  

The fact that the Debtor is now operating as a debtor-in-possession under Chapter 11, with all of 

the accompanying duties and reporting requirements, is alone sufficient to provide adequate 

protection of Swift’s interests. 

General Provisions 

17. The Debtor reserves for itself and any trustee subsequently appointed in this 

Chapter 11 proceeding or in any subsequent Chapter 7 proceeding, any and all rights to 

challenge, avoid, object to, set aside or subordinate any claims, liens, security interests or rights 

of setoff against the Debtor’s property, or the rents, profits and income generated therefrom. 

18. The Debtor is currently anticipating a continuation of operations by way of this 

proposed reorganization.  The Debtor believes that in order to maintain existing operations and 

retain maximum value of its business, the Debtor will be required to incur certain operating 

expenses.  The Debtor’s only significant source of income is through continued business 

operations and the resulting accounts receivable generated by them.  The Debtor has no other 

readily available cash with which to operate its business.  As a result, the Debtor respectfully 

requests a preliminary hearing on this Motion to avoid closing operations down and immediate, 

irreparable harm to the Estate. 
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19. The Debtor represents that a reorganization and continuation of its operations will 

generate the greatest source of funds for creditors, including Swift.  The Debtor will require 

access to the cash collateral generated by its business operations to continue operations.  

20. Furthermore, if Debtor’s use of cash collateral is not immediately approved, the 

Estate will suffer immediate and irreparable harm because it will not be able to pay its expenses 

from funds generated by business operations.   

21. The Debtor is not aware of any other liens or security interests that could 

constitute “cash collateral” as that term is defined in the Bankruptcy Code.  

22. Rule 4001(b)(2) of the Bankruptcy Rules states: 

Hearing. The court may commence a final hearing on a motion for authorization to use 
cash collateral no earlier than 14 days after service of the motion. If the motion so 
requests, the court may conduct a preliminary hearing before such 14-day period expires, 
but the court may authorize the use of only that amount of cash collateral as is necessary 
to avoid immediate and irreparable harm to the estate pending a final hearing. 

 
Pursuant to Rule 4001, the Debtor respectfully requests a preliminary hearing authorizing it to 

use cash collateral as specified in this Motion. 

23. The Debtor seeks authority to use cash collateral through and including the 

effective date of a confirmed plan of reorganization or liquidation, a sale of substantially all 

assets of the estate, or the appointment of a trustee or examiner or conversion of the case to 

Chapter 7, whichever may first occur; provided, however, without further notice and hearing the 

Debtor may not use cash collateral for any purpose other than (i) operations in the ordinary 

course of business, (ii) adequate protection payments (if any) to secured creditors, or (iii) 

payment of allowed administrative fees, costs, or expenses. 

24. A copy of a proposed Order is attached to this Motion as Exhibit 3. 

WHEREFORE, the Debtor respectfully requests that the Court: 
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1. Set a preliminary hearing on this Motion so that immediate harm to the Estate can 

be avoided. 

2. Grant the Debtor leave to pay necessary expenses using current cash collateral 

generated by its business operations; 

3. Grant, as adequate protection, a replacement lien equal in extent, validity, and 

priority to the lien held by the secured party as of the Petition Date; 

4. Enter an Order authorizing the Debtor’s use of cash collateral in accordance with 

11 U.S.C. § 363; and 

5. Grant such other relief as the Court may deem necessary and proper. 

 

Dated:  April 4, 2017 

PARRY TYNDALL WHITE 

/s/ James C. White     
James C. White, N.C. Bar # 31859 
Michelle M. Walker, N.C. Bar # 41664 
100 Europa Drive, Ste 401 
Chapel Hill, NC 27517 
jwhite@ptwfirm.com 
(919)246-4676 
(919) 246-9113 fax 
 
ATTORNEYS FOR DEBTOR  

Case 17-80247    Doc 35    Filed 04/04/17    Page 8 of 29

mailto:jwhite@ptwfirm.com


Case 17-80247    Doc 35    Filed 04/04/17    Page 9 of 29

Manda
Typewritten Text
Exhibit 1



Case 17-80247    Doc 35    Filed 04/04/17    Page 10 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 11 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 12 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 13 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 14 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 15 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 16 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 17 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 18 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 19 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 20 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 21 of 29



Case 17-80247    Doc 35    Filed 04/04/17    Page 22 of 29

Manda
Typewritten Text
Exhibit 2



 
 
 
 
 
 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF NORTH CAROLINA 

DURHAM DIVISION 
 

IN RE: 
RFI MANAGEMENT, INC. 

DEBTOR 

CHAPTER 11 
CASE NO. 17-80247 

 
 

 
 

INTERIM ORDER AUTHORIZING DEBTOR’S USE OF CASH COLLATERAL AND 
PROVIDING NOTICE OF FURTHER HEARING 

 

THIS CAUSE was scheduled for hearing on April 4, 2017 upon the Debtor’s Emergency 

Motion for Authorization of Cash Collateral. Swift Financial Corporation (“Swift”) appears to have 

a lien upon Debtors’ accounts receivable to the extent of 14% the proceeds and profits derived 

therefrom which constitute cash collateral as defined in section 363 of the Bankruptcy Code.  It 

appears to the Court that the terms and conditions set forth below are reasonable and appropriate, 

are in the best interest of the bankruptcy estate and all creditors and should be approved.  It further 

appears to the Court that the notice of the Motion which the Debtor provided to creditors and 

parties in interest is adequate and proper. 
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THEREFORE based upon the Debtor’s Emergency Motion for Authorization of Cash 

Collateral, the arguments of counsel and the record in this case, the Court hereby makes the 

following FINDINGS OF FACT and CONCLUSIONS OF LAW: 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 157 and § 1334.  

This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 

2. The Debtor filed its petition pursuant to Chapter 11 of the United States Bankruptcy 

Code on March 29, 2017 (the “Petition Date”) and operates as debtor-in-possession.  A Committee 

of Unsecured Creditors (“Committee”) has not been appointed. 

3. On or about November 16, 2016 the Debtor entered into a document styled a 

“Future Receivables Sale Agreement” with Swift Financial Corporation (“Swift”) (the 

“Agreement”).   Under the terms of the Agreement the Debtor sold Swift $176,850.00 for 14% of 

“Future Receivables.”  The Agreement has no interest rate and no fixed time to collect these Future 

Receivables.   

4. The Debtor is not aware of any other liens or security interests against accounts 

receivable or inventory, the proceeds of which would constitute “cash collateral” as that term is 

defined in the Bankruptcy Code.   

5. The Debtor asserts that the terms and condition of this Order appear to provide 

adequate protection of the interests of Swift Financial Corporation in the Debtor’s use of cash 

collateral.  Swift Financial Corporation retains all rights with respect to adequate protection, 

including a right to seek further relief under 11 U.S.C. §§ 361, 362, and 363 and any other 

remedies available under applicable law. 
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6. The Debtor asserts that the terms, conditions, and limitations of this Order are 

reasonably tailored to protect the interests of all creditors of the bankruptcy estate. 

7. The requirements of the Bankruptcy Rules and the Bankruptcy Code, including 

without limitation Bankruptcy Rule 4001(d), have been satisfied for the Debtor’s use of cash 

collateral and for the grant of adequate protection to SWIFT upon the terms set forth in this Order.  

WHEREFORE, based upon the foregoing Findings of Fact and Conclusions of Law the 

Court hereby ORDERS: 

1. The Debtor shall maintain Debtor-in-Possession accounts into which it shall deposit 

all cash, checks and other cash items. 

2. The Debtor shall pay 14% of all pre-petition accounts receivable it receives into a 

separate cash collateral Debtor-in-Possession account (the “Cash Collateral Account”). 

3. Swift shall each have a lien and security interest in 14% of all pre-petition accounts 

receivable received by the Debtor; 

4. Swift shall have a continuing post-petition lien on the funds held in the cash 

collateral account in the same categories of property of the Debtor in which and of the same 

priority as each Swift held a similar, unavoidable lien as of the Petition Date, and the proceeds 

thereof, whether acquired pre-petition or post-petition (the “Post-petition Collateral”), equivalent to 

a lien granted under §§ 364(c)(2) and (3) of the Bankruptcy Code, but only to the extent of cash 

collateral used.  The validity, enforceability, and perfection of the aforesaid post-petition liens on 

the Post-petition Collateral shall not depend upon filing, recordation, or any other act required 

under applicable state or federal law, rule, or regulation.   
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5. The Debtor shall not use cash collateral except to pay its ordinary, necessary and 

reasonable post-petition operating expenses. 

6. Upon reasonable prior notice, the Debtor shall provide to the Bankruptcy 

Administrator and representatives and/or employees of Swift all such information as they may 

reasonably request for the purpose of appraising or evaluating the collateral of the Debtor. 

7. The terms and conditions of this Order do not necessarily constitute adequate 

protection of the interests of Swift in its cash collateral.  Nothing in this Order shall waive any 

rights of Swift unless expressly provided for herein, including but not limited to the right to assert 

any claim pursuant to Section 507(b) of the Bankruptcy Code with priority over all other expenses 

of administration in this case and any ensuing Chapter 7 case. Swift retains the right to contend that 

the terms and conditions of this Order do not constitute adequate protection of its interests and its 

right to seek further relief under 11 U.S.C. §§ 361, 362 and 363. 

8. The Debtor expressly reserves its right to contest the extent and validity of Swift’s 

lien and to seek the use of the alleged cash collateral beyond the stated terms of this Order.  Any 

party may seek further consideration of the relief granted in this Order or other cash collateral 

issues by filing a request with the Court; provided however that a hearing of such request shall not 

occur on less than five (5) business days’ notice to the Bankruptcy Administrator, the Debtor, and 

all creditors. 

9. This Order shall remain in full force and effect until the earlier of (i) entry of an 

Order by the Court modifying the terms of the use of cash collateral or the adequate protection 

provided to Swift; (ii) entry of an order by the Court terminating this Order for cause, including but 

not limited to breach of its terms and conditions; or (iii) upon filing of a notice of default as 

provided in this Order. 
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10. The following shall constitute events of default: 

a. If the Debtor fails to deposit funds in the Cash Collateral Account as set 

forth in this Order; 

b. If any post-petition lender to the Debtor or any other creditor of the Debtor 

shall acquire a post-petition security interest in or lien upon the Post-petition 

Collateral having priority over the security interests and liens in such 

property held by Swift unless Swift expressly consents to such subordination 

in writing.  

c. If the Debtor falls to comply with any of the other terms and conditions of 

this Order; 

d. If the Debtor uses cash collateral in a manner other than as agreed in this 

Order; 

e. Conversion of this case to a proceeding under Chapter 7 of the Bankruptcy 

Code; or 

f. Appointment of a trustee or examiner. 

11. Upon the occurrence of any one of the Events of Default enumerated above and 

thereafter upon the giving of notice of such Event of Default by Swift to the Debtor and the 

Debtor’s failure to effect a cure thereafter within five (5) days from the giving of such notice, then 

(i) the Debtor shall immediately cease using cash collateral, and (ii) Swift may seek relief from the 

automatic stay provided by Section 362(a) to enforce its rights and remedies with respect to the 

Post-petition Collateral upon not fewer than five (5) business days prior written notice to the 

Debtor, the Debtor’s counsel, and to counsel for any Committee (or if no Committee has been 
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appointed, the 20 largest unsecured creditors of the Debtor as reflected in the Debtor’s Schedules), 

with a copy to the Office of the Bankruptcy Administrator.  

12. Upon filing of a written notice of default with the Court by Swift (which shall be 

served upon counsel for the Debtor by email and overnight courier and served upon the Bankruptcy 

Administrator by U.S. Mail) the Debtor may request a hearing to challenge the declaration of 

default.  The parties shall have the right to seek an expedited hearing on any challenge by the 

Debtor, provided, however, that such hearing shall not occur on less than three (3) business days’ 

notice to the other parties.   

13. Nothing in this Order shall be deemed to authorize or direct the Debtor to pay any 

pre-petition debt. 

14. The Debtor shall pay all state and federal taxes as they become due and will make 

all tax deposits and file all state and federal returns on a timely basis. 

15. The Debtor shall not dispose of any assets except pursuant to Orders of this Court 

obtained after due notice and hearing. 

16. If any or all of the provisions of this Order are hereafter modified, vacated or stayed 

by any subsequent order of this Court or any other court, such stay, modification or vacation shall 

not affect the validity or enforceability of any lien or priority authorized or created hereby prior to 

the effective date of such modification, stay, vacation or final order to the extent that said lien or 

priority is valid, perfected, enforceable and otherwise non-avoidable as of the Petition Date.  The 

validity and enforceability of all liens and priorities authorized or created in this Order shall survive 

the conversion of this case to a proceeding under Chapter 7 of the Bankruptcy Code or the 

dismissal of this proceeding. 

Case 17-80247    Doc 35    Filed 04/04/17    Page 28 of 29



17. The terms of this Order shall be binding upon any Committee (if formed), and upon 

any trustee subsequently appointed, including but not limited to a Chapter 7 trustee upon 

conversion of this case to a case under Chapter 7 of the Bankruptcy Code; provided however, the 

findings, conclusions, or orders set forth herein are made on an interim basis, shall not constitute a 

final decision on any legal or factual issue, and are without prejudice to the right of any party to 

raise, contest, or seek the same or a different outcome at any subsequent hearing. 

18. This Order shall be in effect until ________. 

19. A further hearing (which may be a final hearing) on this Motion will be held at 

________ o’clock a.m. on ___________ in the Courtroom, U.S. Bankruptcy Court, ____________, 

at which time the Court will further consider the Motion for Authority To Use Cash Collateral. 

20. The Debtor shall serve a copy of this Order upon the Bankruptcy Administrator, 

creditors asserting a lien on any property of the estate or an interest in cash collateral, and the 

creditors holding the 20 largest unsecured claims, and shall file a certificate of such service with 

the Clerk. 

END OF DOCUMENT 
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	Dated:  April 4, 2017
	PARRY TYNDALL WHITE
	Michelle M. Walker, N.C. Bar # 41664
	Chapel Hill, NC 27517



